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Summary

The Affiliates Associations recognize that the essuaised by implementation of the
Spectrum Act are both technologically and logisljceomplex. They believe that the voluntary
incentive auction and repacking processes stand gtleatest chance of success if the
implementation of the Act is made as streamlined simple as possible. To that end, the
Commission’s rulemaking efforts should be guidedvey overarching principlesfirst, that the
Commission should follow Congress’s direction anakenevery effort to preserve and protect
existing local broadcast television service thraughthe auction and repacking processes, and
second that the Commission’s efforts should focus ondping a successful auction and
repacking process.

With those principles in mind, the Affiliates Assaions submit comments on several of
the issues raised in tiNotice

The Affiliates Associations’ comments underscohe timportance of international
coordination to the repacking process and the piatecomplexities of the negotiations
necessary to carry out repacking. They note that $pectrum Act requires international
coordination to occuibefore the forward auction can be carried out and comedlet The
Commission’s approach to technical issues attenttafitequency coordination in the border
regions should remain flexible, consistent with iemmission’s treatment of international
coordination in other, similar contexts such as@i&/ transition. Safeguards should be put in
place to ensure that the requirements of internati@oordination do not adversely impact
broadcasters through no fault of their own. Intipatar, the build-out and reimbursement
deadlines and procedures should allow broadcastessek extensions of time or, if needed, toll

construction permits to make any necessary chatméseir facilities based on delays due to
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international coordination that are beyond statiocoatrol.

In keeping with its congressional mandate, the @a@sion should adopt rules to govern
the repacking process that preserve to the fud&tgnt local broadcast television service, in
keeping with the statutory mandate that the Compmnssmake all reasonable efforts to
preserve . . . the coverage area and populatimed@f each broadcast television licensee.” The
Spectrum Act should be interpreted to require ifa@eting rules that preserve the service area
of and population served by those facilities adyuétensed, or otherwise authorized and
operating, by February 22, 2012.

The Affiliates Associations agree with tNticeés proposal to permit the continued use
of existing antenna patterns after repacking armmsiuthat the Commission’s goal should be
genuinereplication of stations’ existing coverage areas in a new OOBWle of Allotments, with
no more than a 0.5% variance in the geographic @eared pre- and post-repacking, so that at
least 99.5% of the square kilometers covered pamaking should be the same square
kilometers covered pre-repacking. The Commissimukl nevertheless be mindful of the need
for flexibility and thus allow stations to proposdternative transmission facilities to those
specified by the Commission’s replication softwarEhe Affiliates Associations disagree with
the proposal to consider a station’s signal to dxeivable at all locations within a station’s
noise-limited contour because that proposal womlgroperly ignore terrain losses.

With respect to population served, the Commissbould adopt the second option
proposed in thé&otice Service to the same specific viewers shouldresgved, no individual
channel reassignment should reduce the numberostthiewers by more than 0.5%, and the
“replacement” interference, calculated on a stalbigsstation basis, must have existed as of

February 22, 2012. Such a rule most closely cotapaith the Spectrum Act and its
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commitment that broadcasters not participating he voluntary incentive auction be held
harmless. The Affiliates Associations endorse theommendation made by the National
Association of Broadcasters (“NAB”) that the aggregamount of “replacement” interference
not exceed 1%. The Commission should not adogfparate standard for new interference in
portions of a station’s coverage area located detie station’s DMA.

Service provided by replacement digital televisianslators should be considered to be
included within the population served by the assteci full-power station and, thus, protected in
the repacking. Full-power stations should contittube permitted to apply for new replacement
digital translators after repacking in order totoes service to any resulting loss areas. Indeed,
because the Act mandates the preservation of sgemaplacement digital translator applications
should be given special consideration in repackamgl should have priority over other
low power and translator applications.

Critical to the ultimate success of the forward aederse auctions and subsequent
repacking of television broadcast spectrum is they wn which the 600 MHz spectrum is
reconfigured in a new band plan. The Affiliatess@sations endorse the band plan being
advanced by NAB, a plan that is largely consist®ith a proposal presented in tiNotice
termed “Down from Channel 51.” Under this plang 800 MHz uplink blocks are configured
starting at Channel 51 downwards, followed by aleikigap, and then followed by the 600 MHz
downlink blocks. This contiguous wireless spectrisnthen buffered by aingle guard band
from the new core television spectrum, which iinipted only by existing Channel 37. The
wireless blocks should be configured on a natioewb@sis, rather than on a geographically
variable basis.

This plan solves several real-world difficultidsat arise from a split band plan with

-Vi -
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geographically variable numbers of wireless blocKkaeterference issues can be addressed by
providing for one appropriately-sized nationwideagiiband, it is far simpler to implement, and
it is more spectrally efficient because it requinest one guard band instead of two.
Complexities and costs in digital television reegihand wireless handset antenna design are
minimized. This plan also allows for an approigtsized duplex gap for unlicensed devices
and wireless microphones.

The repacking process is also intertwined with thenbursement scheme. Because
Congress intended that remaining broadcasters edtaomed by the auction and repacking
processes and because Congress set aside a fixemtatinat it believed would be sufficient to
cover all reasonable costs incurred by those ranmibroadcasters, the $1.75 billion TV
Broadcaster Relocation Fund effectively serves dbualget” for repacking. That budget
number must be figured into the Commission’s reparknodel. Based on industry estimates of
the costs to relocate television stations, the Cmsion should not plan on relocating more than
400 to 500 stations, for otherwise relocation cestsexceed the amount of the Fund Congress
established to fully reimburse broadcasters.

Because reimbursement of station repacking exgesssubject to a statutory deadline,
the Commission should deem the forward auction ¢er@mnly when final licenses are granted
to winning bidders in the forward auction, whiclosld not be until or after the time at which
television stations that are subject to being rkepdcactually file applications for construction
permits to change channels. Given the nature atidnie of any repacking, there will
undoubtedly be—as there were during the DTV tramsit-stations that experience
uncontrollable delays due to local zoning, inteoral coordination, litigation, and force

majeure events. Appropriate dispensation must édenfior such stations so that they too may
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timely construct new facilities and receive reingement from the Fund. The Affiliates
Associations believe that the reimbursement commiongould best be served by the
Commission appointing a third-party administratbatiminister the Fund.

The Commission should also adopt an interpretatmin expenses subject to
reimbursement under the Act (including the non-estige list of eligible expenses submitted by
NAB) that will make remaining broadcasters wholengistent with the statutory standard that
all “costs reasonably incurred” in repacking aregible for reimbursement. The&lotices
suggestion of a “minimum necessary costs standaodild be neither appropriate nor in keeping
with the statute.

Finally, further study and analysis of the liketgpact of repacking on LPTV stations
will be needed in the future when more is knownutlibe effects of spectrum repacking. In
some markets, an LPTV station serves as the priatiate of the ABC, CBS, FOX, or NBC
television network. Although the Spectrum Act negsi the Commission to “make all
reasonable efforts to preserve” only broadcaswisten service provided by full power and
Class A stations, there is no statutory mandatksjglace LPTV stations on a wholesale basis; to
the contrary, the Act supports a continued vibtaonadcast television service after the auctions
and repacking. The Commission should adopt, at dppropriate time, LPTV station
displacement procedures similar to those adoptedomnection with the digital television
transition. In addition, the Commission should adwet a separate proceeding to consider
selection priorities to minimize mutual exclusivity displacement applications and to facilitate

the provision of important over-the-air broadcaswges.
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Before the
Federal Communications Commission
Washington, DC 20554

In the Matter of

Opportunities of Spectrum Through Incentive

)
)
Expanding the Economic and Innovation ) Docket No. 12-268
)
Auctions )

COMMENTS OF
ABC TELEVISION AFFILIATES ASSOCIATION,
CBS TELEVISION NETWORK AFFILIATES ASSOCIATION,
FBC TELEVISION AFFILIATES ASSOCIATION, AND
NBC TELEVISION AFFILIATES
The ABC Television Affiliates Association, CBS e&eglsion Network Affiliates
Association, FBC Television Affiliates Associatiomnd NBC Television Affiliates (the
“Affiliates Associations”} submit these comments in response to the Noticdroposed
Rulemaking (Notice'), released October 2, 20%2seeking comment on the Commission’s
implementation of Title VI of the Middle Class T&elief and Job Creation Act of 2012 (“the

Spectrum Act” or “Act”)?

As the Notice explains, the Spectrum Act authorizes the Comuisdb conduct

! Each of the ABC Television Affiliates AssociatioBBS Television Network Affiliates
Association, FBC Television Affiliates Associatiomnd NBC Television Affiliates is a
non-profit trade association whose members consfistocal television broadcast stations
throughout the country that are affiliated withréspective broadcast television network.

2 See Expanding the Economic and Innovation Oppdiesniof Spectrum Through
Incentive Auctions Notice of Proposed Rulemaking, FCC 12-118 (raélda®ct. 2, 2012)
(“Notice).

3 SeePus. L. No. 112-96, 125 Stat. 156 (2012).
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voluntary incentive auctions of broadcast televisgpectrum in order to free up licensed and
unlicensed spectrum for wireless broadband usee ifitentive auction process outlined in the
Notice will have three major components, all of which musrk together in order for the
incentive auction contemplated by the Act to sudéed@heNotice seeks comment on a variety
of issues affecting each of the three componentduding (among others) designs for a new
band plan and methodologies to repack the broatielasision bands following the auctions; the
implementation of the statutory mandate that then@gsion make “all reasonable efforts” to
preserve existing local broadcast television senvleroughout the auction and repacking
processes; the scope of and process for reimburderheosts reasonably incurred by television
broadcasters in connection with the repacking m®icand the steps necessary to ensure minimal
disruption to local television service in the cauf implementation of the Aét. The Notice
also invites comment “on goals and principles tadgu[the Commission’s] decisions” in
implementing the Act. The Affiliates Associations accordingly submitnaments herein on a
number of the discrete issues raised in Mwatice principally including the band plan,

international coordination issues, the repackiragess, and reimbursement of broadcaster costs.

* See Noticat 1 5 (explaining that the Act envisions “(1) averse auction’ in which
broadcast television licensees submit bids to waliyg relinquish spectrum usage rights in
exchange for payment; (2) a reorganization or ‘c&pay’ of the broadcast television bands in
order to free up a portion of the ultra high fregeye (UHF) band for other uses; and (3) a
‘forward auction’ of initial licenses for flexibleise of the newly available spectrum.” (citing
Spectrum Act 8 6403(a), (b), and (c))).

°> See Noticat 1 6-9.

® Noticeat f 10.
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l. Introduction

The Affiliates Associations recognize that the iepentation of the Spectrum Act raises
a host of issues that are both technologically lagdstically complex, and we agree with other
commenters that the voluntary incentive auction agphcking processes stand the greatest
chance of success if the Commission endeavors tke nm@plementation of the Act as
streamlined and simple as possible. To that dmal Affiliates Associations suggest that the
Commission’s rulemaking efforts should be guidedtwp overarching principledfirst, that
every effort should be made to preserve and protecthe greatest extent possible, valuable
existing local broadcast television service thraugtthe auction and repacking processes, a goal
that both the Commission and Congress have ackdgetkis paramourtandsecond that the
Commission’s rulemaking process should be carefl deliberate, focused on producing a
successful auction rather than on concluding treti@u and repacking processes as quickly as
possible.

If these principles guide the rulemaking efforte tresulting regulations are far more
likely to serve one of the primary goals of the Gpen Act: to ensure that highly-trusted
and -valued local broadcast television programmemains as readily available to American

viewers as it was on the date of the enactment.

" SeeSpectrum Act § 6403(b)(2) (directing the Commisston‘make all reasonable
efforts to preserve . . . the coverage area andilptpn served of each broadcast television
licensee”);Noticeat 10 (describing as a “central” goal of the Commissibe preservation of
“a healthy, diverse broadcast television service”).
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A. The Commission’s Rulemaking Must Be Guided by ta
Overarching Public Interest in Preserving Free, Ovethe-Air
Broadcast Television Service
Local broadcasters have long served the publicraateby providing highly-valued,
locally-oriented programming responsive to the #memeeds and interests of the local
communities they serve. That programming contirtodse vital to viewers across the Natfon.
Local broadcasters remain the go-to source for loeas and investigative reportigoverage

of local sports, weather, and traffic; and impottacal political and public affairs programming,

including candidate debates and interviédvsThey air public service announcements at no cost

8 Contrary to the suggestion in tiéotice (at § 14) that free, over-the-air broadcast
television is declining in importance as viewersntuo “other offerings,” recent statistics
establish that more than 53 million consumers r&jely on free, over-the-air broadcast
television, a number that ggowing not shrinking, due to the multiple and diverskehgs that
local television stations provide in high-definitigHD) format, on multiple channels, and,
increasingly, on mobile platformsSeeComments of the National Association of Broadaaste
Annual Assessment of the Status of Competitiorhén Market for the Delivery of Video
Programming MB Docket No. 12-203 (filed Sept. 10, 2012), & 113; NAB Press Release,
Over-the-Air TV Viewership Soars to 54 Milli@vailable at<http://www.nab.org/documents/
newsroom/pressRelease.asp?id=2761> (June 18, ZQuRjing GfK-Knowledge Networks,
Home Technology Monitor 2012 Ownership Survey ancen@l Report (Spring 2012))
(approximately 17.8 percent of television housebotdly solely on over-the-air broadcast
television). TheNotice does correctly acknowledge that local broadca&vigon service
remains vital even to viewers who get locally-otégh television programming via cable or
satellite servicesSeeNoticeat § 14.

® See Noticeat T 14 (noting that 78 percent of Americans feirtnews from local
broadcast television stations—“more than from nepsgps, the Internet, or the radio”).

19 Americans get their local news from local tel@iismore than from any other source.
SeePew Research Ctr., Pew Internet & American Lifejéut, Understanding the Participatory
News Consumer 3 (Mar. 1, 201@)ailable at<http://www.pewinternet.org/~/media/ Files/
Reports/2010/PIP_Understanding_the_ParticipatoeyvsN Consumer.pdf> (explaining that on
a typical day, “78% of Americans say they get ndwsn a local TV station”); Television
Bureau of Advertising, TV Basics Report 25-26 (Jun2012), available at
<http://www.tvb.org/media/file/TV_Basics.pdf> (“T\Basics”) (noting that most consumers
choose local stations for this information); NatbtJSC Annenberg-Los Angeles Times Poll

(continued . . .)
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to promote community awareness of important issimetjding health and wellness issues such
as cancer preventidn. They air political and issue advertisements firatvide an important
vehicle by which candidates and interest groupoeake their positions to the viewing public.
They also air commercial advertisements that dsmall businesses and fuel local economies.

Network-affiliated stations, such as the membertheffour Affiliates Associations, are
not only the top local television stations in theiarkets but also provide high quality national
network programming, including the most popularegi@inment programming, network news,
professional and college sports, the Olympics, Awmdemy Awards, etc.—in short, the
programming the American people most want to watch.

Perhaps most critically, local television broasteas provide emergency programming
that serves as a veritable lifeline in times os$isti Local television stations work hand-in-hand
with local governments, charities, and first regpens to help communities avoid, prepare for,
and survive disasters, and they are the primarycsoof critical information and alerts during

emergencie$® As just one recent illustration of that vitanemunity service, during and in the

(. . . continued)

Shows Local Television News Rules With Voters, US@nenberg News (Aug. 24, 2012),
available at<http://annenberg.usc.edu/News%20and%20Events/N2a824LATimesPoll

.aspx> (reporting voters relying more on local lolcsst television news for daily news than any
other source); Pew Research Center for People &Pitess, Further Decline in Credibility
Ratings for Most News Organizations (Aug. 16, 201&jailable at <http://www.people-
press.org/files/2012/08/8-16-2012-Media-Believapllipdf> (finding higher credibility ratings
for local TV news outlets compared to cable newtsets).

1 See, e.g.Broadcasters Support Health Initiatives, Licen$edServe: A Chronicle of
Broadcasters’ Community Service Initiatives, available at
<http://www.nab.org/xert/2012Emails/publicservid@2012LTS.html> (October 2012)
(compiling examples of broadcaster community oufneand service on health and wellness
issues).

12 Wireless telephone and broadband services caasat,technological matter, provide
(continued . . .)
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aftermath of the devastation wrought by Hurricaaedy as it battered the northeast in October
2012, local broadcasters in affected areas providedd-the-clock lifesaving information to
television viewers, including emergency updatessafdty alerts; locations for obtaining shelter,
food, water, and other supplies; transportatioopding, and power restoration updates; and
school and road closings.

Congress plainly recognized the imperative of presg and protecting that invaluable
local broadcast television service in the SpectAoch The Act contains numerous provisions
designed to ensure the continuation of local brastdservice and the preservation of local
broadcasters’ ability to provide valuable and tdskocal programming throughout the auction
and repacking processes, including the requirertieitthe Commission “make all reasonable
efforts to preserve . . . the coverage area andilpbpn served of each broadcast television

licensee*® and the directive that the Commission “reimburssts reasonably incurred by”

(. . . continued)
the same reliable access to timely information apdates during emergencies because the
enormous demands placed on wireless networks danreggencies often lead to failure.

13 See,e.g, Merrill Knox, WNYW News Director Reflects on Hurricane Coverage
(Nov. 1, 2012) (describing local television stateoaxtraordinary efforts in providing more than
100 hours of Hurricane Sandy coverage in four daysjricane Sandy, Licensed To Serve: A
Chronicle of Broadcasters’ Community  Service Iniies available at
<http://www.nab.org/xert/2012Emails/publicservigidyLTS.html> (compiling examples of
Hurricane Sandy relief efforts nationwide). Theeegency broadcasting provided before,
during, and after Hurricane Sandy is the most redant by no means only, illustration of this
critical community service provided by local broasdters. The administrator for the Federal
Emergency Management Agency made this telling easien prior to Hurricane Irene’s August
2011 landfall: “Those local broadcasters are gamype giving you the best information, real
time, from those local officials out of those pressmferences. So make sure you['ve] got your
radio and television.” Interview by Ali Velshi viit Craig Fugate, Administrator, Federal
Emergency Management Agency, CNN American MorniAgg; 25, 2011)transcribed at
<http://transcripts.cnn.com/TRANSCRIPTS/1108/25/G&html>.

14 Spectrum Act § 6403(b)(2).
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broadcast television licensees in connection withrepacking process. The legislative history
makes clear that those provisions reflect a coisgyeal determination to ensure that vital local
broadcast television service remains unaffectedhéogreatest extent possible, by the auction
and repacking processtsTaken together, the Act and its legislative higtmake clear that the
Commission’s implementing rules must be driven by doverarching importance of preserving
local broadcast television servite.

The text of the Act and its legislative history om what long experience has taught:

15 Spectrum Act § 6403(b)(4)(a)(i).

16 SeeMiddle Class Tax Relief and Job Creation Act 0120158 Cong. Rec. H. 907,
914 (Feb. 17, 2012) (Conf. Rep. on H.R. 3630) ¢stant of Rep. Walden) (observing that
spectrum legislation “provides the best protectidnany competing legislation to make sure
American viewers can continue to watch programnang news from the Nation’s free, over-
the-air broadcasters, who just went through an msige and difficult federally mandated
conversion to digital”); Tax Relief and Job Creatiact, 158 Cong. Rec. S. 888, 889 (Feb. 17,
2012) (Conf. Rep.) (statement of Sen. Rockefe(fd@joadcast television is critically important
to communities across this country, and the stepsyfess has taken today will make sure that
residents relying on this free service do not semificant disruptions due to a lack of
international coordination.”)id. (noting that spectrum legislation will “preseraecess to the
free, over-the-air television that is so import@ga} our communities”).

7 The Spectrum Act is not unique in its commitmentthe preservation of local
broadcast television service; both Congress andCramission have repeatedly affirmed the
importance of promoting and preserving locally-otézl broadcast television programming
when legislating on issues affecting local broaticstations. See, e.g, Cable Television
Consumer Protection and Competition ActiBPL. No. 102-385, 8§ 2(a)(10), 106 Stat. 1460,
1460-61 (1992) (“A primary objective and benefit @fir Nation’s system of regulation of
television broadcasting is the local origination mfogramming. There is a substantial
governmental interest in ensuring its continuatiprintellectual Property and Communications
Omnibus Reform Act of 1999, H.Rer. No. 106-464, at 92, 101 (Nov. 9, 1999) (Conf. Rep.)
(containing Satellite Home Viewer Improvement A¢{)lelevision broadcast stations provide
valuable programming tailored to local needs, sasmews, weather, special announcements,
and information related to local activities.Broadcast LocalisijnReport on Broadcast Localism
and Notice of Proposed Rulemaking, 23 FCC Rcd 12287), 1 6 (“[O]ur broadcast regulatory
framework is designed to foster a system of lotafians that respond to the unique concerns
and interests of audiences within the stationge&eBve service areas.”).
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Local television broadcasters are essential tdifdlelood of their local communities, providing
news, sports, weather, traffic, political and pabéffairs, and emergency information that
viewers across the Nation trust, value, and relgnums well as serving as engines of local
commerce for businesses of all sizes. The Comomssimplementation of the Spectrum Act’'s
provisions should be guided at every turn by—indebduld treat as a priority—a commitment
to ensuring the continued availability of local &doast television throughout the spectrum
auction and repacking processes. A consistentsfacu protecting local broadcast television
service against disruption or decrease is not @thful to the congressional commitment to
local broadcast television reflected in the Act blsio will guide and perhaps even simplify the
Commission’s admittedly complex rulemaking task.
B. The Commission’s Rulemaking Efforts Should Focuson
Producing a Successful Auction

The Commission should approach its rulemakingresffan a deliberate, careful, and
orderly fashion in order to ensure that the forwardl reverse auctions can be conducted
successfully, local broadcast television servicaimupted as minimally as possible during
repacking, and local broadcasters are protecteisighe costs and burdens associated with the
auction and repacking processes.

In recent months, major wireless service providarscessfully have obtained or are in
the process of obtaining additional wireless spmatm the marketplace. In August 2012, the
Commission approved four separate transactioniohwerizon Wireless acquired as much as
30 MHz of Advanced Wireless Service (“AWS”) speatrthroughout much of the country from

SpectrumCo, a joint venture that includes cableraipes Comcast, Time Warner Cable, and
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Bright House, as well as AWS spectrum from cablerar Cox Communicatiort. In October
2012, T-Mobile announced a merger with MetroPC3leal that will result in 110 MHz of
spectrum in the merged entity.In December 2012, Sprint Nextel Corp. annountethtent to
acquire the rest of Clearwire Corp. (Sprint is liésgest shareholder) and its substantial

spectrum—about 100 MHz of spectrum in the top 10&rkets®® Also in December, the

18 See Applications of Cellco Partnership d/b/a Verisbireless and SpectrumCo LLC
and Cox TMI, LLC for Consent to Assign AWS-1 Liesnst al. Memorandum Opinion and
Order and Declaratory Ruling, 27 FCC Rcd 10698 22019 16-17 (noting that if the various
applications are granted, “Verizon Wireless wouloldhan additional 20-30 megahertz of
AWS-1 spectrum in 630 out of 734 CMAs nationwides' a result of licenses assigned to
Verizon from SpectrumCo and Cox as well as “an taolthl 10-20 megahertz of PCS spectrum
and 10-30 megahertz of AWS-1 spectrum in 202 CMAs”a result of licenses assigned to
Verizon from Cricket and Savary; following approvekrizon would assign certain licenses to
T-Mobile, as a result of which assignments “T-Melbwould hold an additional 10-20 megahertz
of AWS-1 spectrum in 125 CMAs, and Verizon Wirelessuld hold an additional
10-20 megahertz of AWS-1 spectrum in 17 CMAS#®e alsoverizon Wins FCC Approval for
Spectrum Deals—With Caveafdug. 23, 2012),available at <http://news.cnet.com/8301-
13578 3-57499334-38/verizon-wins-fcc-approval-fpecrum-deals-with-caveats/>.

19 SeeDeutsche Telekom AG, T-Mobile USA, Inc., and M&®Rommunications, Inc.
Seek FCC Consent to the Transfer of Control of Ric&nses and AWS-1 Licenses and Leases,
One 700 MHz License, and International 214 Auttaditns Held by MetroPCS
Communications, Inc. and by T-Mobile USA, Inc. teu3che Telekom AG’ublic Notice,
DA 12-1730 (Oct. 26, 2012) (“Post-transaction, irarkets in which there is geographical
overlap the merged entity would hold a maximum @b Imegahertz of spectrum covering
approximately 141 million people, or 46 percentodhe population of the mainland United
States.”);see also Visualized: T-Mobile’s Spectrum GainsnfrbetroPCS(Oct. 5, 2012),
available at<http://www.pcmag.com/article2/0,2817,2410568,00>as

20 See SoftBank and Sprint Seek FCC Consent to thesféraof Control of Various
Licenses, Leases, and Authorizations from SpriafBank, and to the Grant of a Declaratory
Ruling Under Section 310(B)(4) of the Communicatidkct Public Notice, DA 12-1924
(Nov. 30, 2012)see also Clearwire Investor Crest to Urge FCC todBISprint/Clearwire Deal
(Jan. 4, 2013)available at<http://www.fiercewireless.com/story/clearwire-@stor-crest-urge-
fcc-block-sprintclearwire-deal/2013-01-04> (“Spintacquisition of Clearwire, if approved,
would give Sprint complete control over Clearwir@®-LTE network deployment, set for next
year. Clearwire commands around 160 MHz of spetiruthe top 100 markets. . . .9print to
Acquire 100 Percent Ownership of Clearwire for $2ger ShargDec. 17, 2002)available at

(continued . . .)
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Commission formally approved a plan that will allé&Ww&T to use at least 35 MHz of spectrum
in the Wireless Communication Services (“WCS”) bamdl at least 10 MHz of AWS spectrum
to further its 4G LTE network rollodt. And in January 2013, AT&T announced its intent to
acquire the assets of Atlantic Tele-Network, inahgd35 MHz of spectrum, mostly in the
850 MHz band, in certain rural areas of six stafes.

The auction and repacking processes will be botthnelogically and logistically
complex, as theNotice acknowledges. The Commission should not furtr@ngdicate the
rulemaking process by rushing to implement the &dvand reverse auctions and the repacking
process since the market appears to be respongim@@iately to short-term demands for
spectrum. Instead, the Commission can and shailel the time to structure the auction and
repacking processes in a way that maximizes tleditidod of success and is efficient, sensible,
and fully protective of essential broadcast televiservice.

Because recent marketplace developments have prbvide Commission with the

breathing space to deliberate thoughtfully, the @assion’s focus can be on crafting rules that

(. . . continued)
<http://www.businesswire.com/news/home/2012121780QE5n/Sprint-Acquire-100-Percent-
Ownership-Clearwire-2.97> (reporting that “Cleamis spectrum, when combined with
Sprint’s, will provide Sprint with an enhanced sjpem portfolio that will strengthen its position
and increase competitiveness in the U.S. wireledsstry”).

%1 seeApplications of AT&T Mobility Spectrum LL.@®emorandum Opinion and Order,
FCC 12-156 (Dec. 18, 2012) (approving AT&T's pursdaf 10 to 25 MHz of A-, B-, and/or
C-block WCS spectrum from Comcast in 149 markeasiré0 MHz of A-block WCS spectrum
from Horizon Wi-Com in 132 market areas; 5 to 30 Méf A-, B-, C-, and/or D-block WCS
spectrum from NextWave in 476 market areas; 10 QoMBHz of AWS-1 spectrum from
NextWave in 29 market areas; and 10 MHz of C- adaddak WCS spectrum from SDG&E in
the San Diego market area).

22 SeeHoward Buskirk, AT&T Buying Old Alltel Assets Spun Off by VerizGomm.
DALy (Jan. 23, 2013), at 1.
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will make the auction and repacking processes ssbake rather than on concluding the
rulemaking as quickly as possible.

Il. The Commission Should Adopt Rules for RepackingThat Preserve

and Protect Existing Broadcast Television Service

A. International Coordination Will Require Flexibil ity and
Should Be Addressed Prior to the Release of a Newl'™ Table
of Allotments

Proper international coordination will be critidal the success of the auction process.
For the reasons expressed below, the Commissiandsiscommence international coordination
efforts prior to repacking and the release of a BaW Table of Allotments.

The Notice seeks comment on general technical consideratwite regard to
international coordinatiof® Operations in the 700 MHz band are subject terivgtional
agreements with Canada and Mexito.The Notice acknowledges that modification of the
existing 700 MHz band international arrangement<reation of new separate arrangements
relating to the 600 MHz spectrum intended for vassl use will be necessary to implement
600 MHz operations in areas along the common bsr@erd to protect these 600 MHz

operations from cross-border interferefiteFurthermore, modified domestic rules may also be

needed to comply with any future agreements withada and Mexico regarding the use of the

23 See Noticaat 1 197.

24 See 47 C.F.R. § 27.57(b); International Agreementsvailable at
<http://transition.fcc.gov/ib/sand/agree/> (coliegt agreements concerning use of broadcast
spectrum in the border regions).

25 See Noticat 1 197.
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600 MHzband?®

As an initial matter, the Spectrum Act requireat timternational coordination must occur

beforethe forward auction can be carried out and coragdleSection 6403(b)(1)(B) provides:

For purposes of making available spectrum to camy the

forward auction under subsection (c)(1), the Comsiais. . . may,

subject to international coordination along the der with Mexico

and Canada—(i) make such reassignments of television channels

as the Commission considers appropriate; andga)lacate such

portions of such spectrum as the Commission detesniare

available for reallocatioft’
The plain meaning of the language of this provisisrthat international coordination is a
statutory prerequisite before the forward auctioaynbe carried out. Leaving international
coordination to the end of the auction process doohtravene the enabling statute.

The importance of coordination with Canada and ietexo the Commission’s auction
proposals cannot be overstated. The spectrumoauctinnot go forward without changes to
international treaties, as the Commission acknogdsed As the Commission is well aware, in
the case of the DTV transition, international caation in some cases took many years to
complete®

Pursuant to agreements with Canada and Mexicdatligievision allotments within 360

kilometers of the U.S.-Canadian border and 275dters of the U.S.-Mexican border must be

26 See Noticat 1 197.

27 Spectrum Act § 6403(b)(1)(B) (emphasis addsd} alsd\oticeat T 29.

28 One illustrative example is station WSMH(TV), fehich international coordination of
a DTV construction permit took more than eight get@r complete.See WSMH Licensee LL.C
Letter Decision, DA 08-1013 (MB 2008kee alsoFCC File No. BPCDT-19991028ACK
(granted Apr. 28, 2008).
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agreed to by each respective nafidnAccording to these agreements, there are appedglgn
795 negotiated U.S. DTV allotments within the Caaad border region, impacting
approximately 441 assignmeritsand approximately 115 negotiated U.S. DTV allottaen
within the Mexican border regiohl. A substantial number of these U.S. allotments mesd to
be renegotiated with Canada and Mexico, respegtitelproceed with the spectrum auction and
repurposing of the 600 MHz bard. This negotiation will take time and the coopematof each
country and necessarily entails, at this earlyestaghumber of unknown variables.

Given that international treaties must be reneged to carry out the repacking of
spectrum and the completion of the forward aucttbe, Affiliates Associations encourage the
Commission to take a flexible approach to the texdinissues attendant to frequency

coordination in the border regions. Such flexipilis consistent with the Commission’s

29 See, e.g. Agreement Between the Government of the UnitedteSt and the
Government of Canada Relating to the Use of thd 5MHz, 76-88 MHz, 174-216 MHz and
470-806 MHz Bands for the Digital Television Broadting Service Along the Common Border
(effective Dec. 15, 2008) (“2008 U.S.-Canada AgrestY); Letter of Understanding Between
the Federal Communications Commission of the Untates of America and Industry Canada
Related to the Use of the 54-72 MHz, 76-88 MHz,-216 MHz and 470-806 MHz Bands for
the Digital Television Broadcasting Service AlorigetCommon Border (effective Sept. 22,
2000; amended effective Oct. 7, 2004); Memoranddrvrederstanding Between the Federal
Communications Commission of the United States oheAca and the Secretaria de
Comunicaciones y Transportes of the United Mexi&tates Related to the Use of the
54-72 MHz, 76-88 MHz, 174-216 MHz and 470-806 MHands for the Digital Television
Broadcasting Service Along the Common Border (éffeciuly 22, 1998) (“1998 U.S.-Mexico
Agreement”).

305ee2008 U.S.-Canada Agreement, Table B.

31 See1998 U.S.-Mexico Agreement, Appendix 4.

% SeeEngineering Statement of Bernard R. Segal, P.£edal Engineering Statem&nt
(attached hereto) at 7.
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treatment of international coordination in oth@mitar contexts.

Indeed, the Commission used a flexible approacimteynational concerns in the DTV
transition, and such an approach would be equalbrapriate here. For example, in the final
two years leading up to the DTV transition deadhmefull-power stations, the Commission, in
its 2007 Third Periodic Reviewproceeding, which set the filing requirements,diieas, and
other rules for the final stages of the DTV trainsif® adopted modifications to its rules
governing construction of post-transition DTV f#eds in recognition that international
coordination was delaying construction for someherg, in spite of the construction deadline
adopted, the Commission amended Rule 73.3598(h)(&)low tolling of a DTV construction
permit under two circumstances: (1) where the atatould demonstrate that a request for
international coordination had been sent to Camadslexico on behalf of the station and no
response from the relevant county had been receimed (2) where the station could
demonstrate that the DTV facility approved by CanadMexico would not permit the station to
serve the viewers currently being served by thigosta analog facility that would also be served
by the station's DTV facility approved by the Conssibn domesticallfy® While the
Commission generally directed stations to compbetestruction and commence operation with

full-power DTV facilities by no later than Februaty, 2009°> the Commission also determined

3 See Third Periodic Review of the Commission’s Rales Policies Affecting the
Conversion to Digital TelevisigrReport and Order, 23 FCC Rcd 292007) (“Third Periodic
Review).

34 See Third Periodic Revieat { 84; 47 C.F.R. § 73.3598(b)(3).

% The DTV deadline was later extended to June 1292y federal statuteSeeDTV
Delay Act, RB. L. No. 111-4 (enacted Feb. 11, 2009).
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that it would consider requests for extensionsimmietto construct DTV facilities where the
resolution of international coordination issues Wwagond the station’s contrd.

In addition, earlier in 2007, in a separate bldtezl proceeding involving the adoption of
the new DTV Table of Allotment¥, the Commission granted flexible treatment to derta
stations experiencing particular challenges relatedrequency coordination in the border
regions. There, the Commission recognized thattitsis facing international coordination
issues face unique challenges in completing thetatligansition.®® Accordingly, for example,
the Commission granted a modification to an Ohatdist’s post-transition Appendix B DTV
facility even after the station made a pre-electertification specifying a different facility and
while the (maximized) facility was not yet operai@d. At the time of the certification in
November 20047 the station’s then-pending maximization applicatifiled in May 2004
remained subject to international coordination. e onstruction permit application was later

amended in or around April 2005 to resolve intdoma coordination issuéd,but the new

36 See Third Periodic Revieat 11 62, 78. Accordingly, FCC Form 337, Applicatfor
Extension of Time to Construct a Digital TelevisiBnoadcast Station, was amended to allow
stations to request an extension of time to coostam authorized facility for international
coordination reasons beyond the station’s contéee id. Appendix C.

37 See Advanced Television Systems and Their Impagoh e Existing Television
Service Seventh Report and Order and Eighth Further RatfcProposed Rulemaking, 22 FCC
Rcd 15581 (2007) Seventh Report and Ordgr

% Seventh Report and Ordat { 60.

%9 SeeFCC File No. BCERCT-20041103ACK.

%9 SeeFCC File No. BPCDT-20040526ABT.

*1 SeeFCC File No. BPCDT-20040526ABT (engineering ameadtrsigned April 27,
2005).
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application was predicted to cause otherwise imssifyle interference to two other facilities.

Evaluating the station’s request to amend its p@asisition maximized facility, the Commission

stated:

We will grant [the licensee’s] request and changEVDrable
Appendix B accordingly. . . . The change requested is the
result of a negotiated solution with Canada to Ikesmternational
coordination issues that prohibit operation of fality proposed
in the application pending at the time of certifioa and to which
[the licensee] certified on FCC Form 381 [the DTXe{Election
Certification]. The Commission has recognized tisédtions
facing international coordination issues face uaighallenges in
completing the digital transition. As the resuliaomodification to
a Canadian DTV allotment, [the licensee] statesitha precluded
from constructing the facilities listed in the posed DTV Table
Appendix B. If we were to deny the change requestg [the
licensee], [the station] would be required to idgre new facility
and re-commence the process of obtaining intemaltio
coordination for that facility. Because of theaquneé circumstances
faced by [the station], a station that is alreadgvpling digital
service to the public and seeks to improve thatiserwe believe
that grant of the requested change to DTV Tableefgix B is
warranted and will serve the public inter&st.

Thus, the Commission exercised flexibility in allog the station to make a change to its

post-transition DTV facilities in order to presertigee public’'s access to broadcast television

service in light of international coordination issu

And, a few months earlier, in the DTV Table of &thents proceeding, the Commission

identified 242 stations in the border regions wehtative post-transition channel designations

on channels other than their current digital chésreach of which would be required to file an

application for the tentative designated channbbWong adoption of the Commission’s rules

240650.34

2 Seventh Report and Ordat  61.
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and policies in theThird Periodic Reviewdiscussed abovd. Each of these 242 stations’
post-transition DTV facilities was still subject taternational coordination at that time. While
the Commission stated it believed internationalrdo@tion was proceeding in a manner that
would allow the affected stations to construct tfilV facilities by the transition deadline, the
FCC recognized that, in some cases, stations mayg ne proceed with construction of
authorized facilities to the more limited extentpegved by Canada or Mexito(i.e., at
parameters less than those requested). Yet, uwlain circumstances, the Commission
permitted stations after the DTV transition deagllia continue to file applications to maximize
their facilities once frequency coordination witar@da and Mexico had been resol{&d.

With the recent experience of the DTV transitioh a salient guide, the Affiliates
Associations urge the Commission to plan carefdtly international coordination while
recognizing that it is, to a great extent, outsafibroadcaster—and even Commission—control.
The Commission itself has recognized that “[rlesalvborder area conflicts often involves
compromises and multiple adjustmerts.”Safeguards must be put in place at the outset to
ensure that the requirements of coordination witheo nations do not adversely impact

broadcasters who, after all and through no faulthefr own, have no control over the timely

3 See Seventh Report and Ordef] 104 & Appendix D4.
4 See Seventh Report and Oraef] 103.

%> See Implementation of DTV Delay Act et Skecond Report and Order and Notice of
Proposed Rulemaking, 24 FCC Rcd 2526 (2009),  35.

% Advanced Television Systems and Their Impact Upen Existing Television
Broadcast ServiceMemorandum Opinion and Order on Reconsideratiathe Seventh Report
and Order and Eighth Report and Order, 23 FCC R 42008), § 137 (justifying its decision
related to the Ohio station discussed above).
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cooperation of foreign governments that may be eat@ring spectrum in the border areas. At a
minimum, the Affiliates Associations request thae Commission build in to the build-out and
reimbursement deadlines and procedures the ahilitproadcasters to seek extensions of time
or, if needed, to toll construction permits to maks necessary changes to their facilities based
on delays due to international coordination. Addially, whatever construction deadlines are
set, the Commission should allow stations to opefatilities at parameters within those agreed
to by Canada and Mexico, with the opportunity tocimaze those facilitie¥ at a later time. The
experience of the DTV transition has shown thahdlexibility will, in some cases, be needed.

With regard to timing, the Affiliates Associationgge the Commission to adopt
procedures in this proceeding that call for intdomal coordination of domestic facilities
prior to the release of a new DTV Table of Allotments. discussed above, international
coordination will involve renegotiation of intermatal treaties involving more than 900
allotments. While the Commission will need to weptpeditiously with the State Department to
come to agreements with Canada and Mexico relatempérations in the border regions, the
principal task of frequency coordination shouldwcm conjunction with theoretical repacking
and the development of a new DTV Table of Allotnsent

Although theoretical repacking results in allotnsetitat are still subject to change and,
therefore, could require still further internatibr@ordination, if the Commission protects
stations’ existing coverage areas to within 0.5%advocated hereffi thatde minimisamount

of variance could be part of the negotiated co@tom of allotments with Canada and Mexico.

" SeeSection 11.C herein related to replicating statimwverage.

48 seeSection II.Cjnfra.
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Of course, out of fairness to those broadcastdectafl by international coordination
issues, the cost reimbursement process must actmuiite delays that will be attendant to that
process, notwithstanding the three-year statuiamgdtion on cost reimbursement, as discussed
herein?®

B. The Spectrum Act Should Be Interpreted in a Manner
Consistent with Its Plain Language and Congressiomdntent
to Preserve to the Fullest Extent Local Broadcast dlevision
Service

With respect to repacking, the Spectrum Act rezgithat the Commission “shall make
all reasonable efforts to preserve, as of the dathe enactment of this Act, the coverage area
and population served of each broadcast televidioensee, as determined using the
methodology described in OET Bulletin 69 of thei€dfof Engineering and Technology of the
Commission.’® The Affiliates Associations agree with thetices proposal that the statutory
term “coverage area” means “service area,” as us@ET Bulletin 69, that the term “service
area” is the “geographic area within the statiorosse-limited F(50,90) contour where its signal
strength is predicted to exceed the noise-limitexvise level,” and that “coverage area” and
“service area” are not affected by interferencenfimther television stations.

In contrast to “coverage area” and “service ardélag” Affiliates Associations also agree
that OET Bulletin 69 and the Commission’s rulestrne “population served” by considering

the effects of interference such that the “popatagserved” refers to persons who reside within a

9 SeeSection IV.B,infra.
*Y Spectrum Act § 6403(b)(2).
>l SeeNoticeat 93 (citing OET Bulletin 69 and quoting 47 ®RF§ 73.622(e)(1))see

alsoSegal Engineering Statemeait3-4.
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station’s service area at locations where theastatiservice area igot subject to interference
from other television stations.

The Affiliates Associations do not agree, howevbat the Spectrum Act requires the
Commission to use “all reasonable efforts” to preseonly the coverage area and population
served of television facilities actually licensed for which an application for a license to cover
was filed) by February 22, 2012, the date of enantnof the Spectrum Acf or that the
Spectrum Act permits the Commission to make sudbrtefto preserve only the protected
contour of Class A television statiotfs TheNotices proposal is inconsistent with both the plain
language and statutory purpose of the Act.

As an initial matter, it is an elementary canonstdtutory construction that a statute
should be interpreted to effectuate its purposetmérustrate that purpose. The purpose of the
Spectrum Act was to create an entirely voluntarnpasjunity for certain broadcasters to

relinquish their spectrum rights in return for amatary payment but to hold harmless those

52 seelNoticeat 1 94.
53 SeelNoticeat 1 98.
4 SeelNoticeat 1 99.

% “In order for an agency interpretation to be geantleference, it must be consistent
with the congressional purpose.Morton v. Ruiz 415 U.S. 199, 237 (19743ee also, e.g.
Volkswagenwerk Aktiengesellschaft v. Federal MaetiComm’n 390 U.S. 261, 272 (1968)
(“[Clourts . . . ‘are not obliged to stand asidel anbber-stamp their affirmance of administrative
decisions that they deem inconsistent with a siaguhandate or that frustrate the congressional
policy underlying a statute.” (quotingiLRB v. Brown 380 U.S. 278, 291 (1965))Black
Citizens for a Fair Media v. FCC719 F.2d 407, 423 (D.C. Cir. 1983) (“Implicit &very
congressional delegation of power to interpret atusbry term is the limit that the agency
interpretation be consistent with the congressignaposes expressed in the statutory scheme
containing the term at issue.”).
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broadcasters that choose not to participate inatieion proces¥ To hold truly harmless
non-participating broadcasters, the Commission Ishaaad the preservation provision in
Section 6403(b)(2) to reflect this purpose, nad imited fashion, as thidotice proposes.

The plain language of the Spectrum Act requires@Gbmmission to make all reasonable
efforts to preserve the coverage area and popuolaoved by a licensee as of February 22,
2012. This requires protection not only of thoaeilities actually licensed (or for which an
application for a license to cover was filed) aghat date but also any other facilities that were
actually serving viewers on that date, whether bggmam test authority, special temporary
authority, experimental authority, or other lawhuthority. The Spectrum Act uses the term
“licensees” to refer tavho must be protected (each broadcast televisiondeex notvhat must

be protected (a particular facility licensed agebruary 22, 2012, Had Congress intended the

¢ SeeConf. Rep. on H.R. 3630, Middle Class Tax Relied dnb Creation Act of 2012,
158 Cong. Rec. H. 907, 914 (Feb. 17, 2012) (stateroé Rep. Walden) (noting that the
Spectrum Act will ensure that “[o]ur TV broadcast&rho will be asked in a voluntary auction if
they want to give up their spectrum are protectedhat the viewers out there in America will
still be able to see and watch their over-the-aiblic and private broadcastersiyl. at 920
(“This is a voluntary incentive auction, so nobodybeing forced off the airwaves....”);
Congressional Budget Office Cost Estimdeiblic Safety Spectrum and Wireless Innovation
Act, S. 911, as ordered reported by the Senate Coesmith Commerce, Science, and
Transportation on June 8, 2011, p. 4 (July 20, 2Qddting that S. 911 would “[a]ppropriate up
to $1 billion from auction receipts” to create ad‘'used to pay television broadcasters who do
not relinquish their licenses for costs the FCC ampose to change their channel assignment
as part of the process of clearing spectrum fotonmadcast services”Promoting Broadband,
Jobs and Economic Growth Through Commercial SpettAuctions: Hearing Before the
House Energy & Commerce Comr@dune 1, 2011) (Internal Memorandum) (discussing
incentive auctions in which “[c]urrent licenseesicls as broadcasters or satellite companies,
would be given the opportunity to voluntarily retusome or all of their spectrum in exchange
for compensation” and noting that “[b]Jroadcastemgpkasize that incentive auctions should be
truly ‘voluntary” and should consider “how licersgwishing to retain their spectrum might be
‘repacked’ after other licensees voluntarily papte in incentive auctions”).

> SeeSpectrum Act § 6001(6), § 6403(b)(2).
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narrower interpretation proffered by tNetice then it could have easily said thatly “licensed
facilities” would be protectetf

But even if the term “licensee” were (incorrectigjerpreted to mean “licensed facility,”
the plain language of the statute still would napport theNoticés interpretation of the
provision: The modifying clause “as of the datetteg enactment of this Act” would not have
followed “shall make all reasonable efforts to gree” but instead would have followed “the
coverage area and population served of each brsiatidavision licensee.” By modifying the
latter clause, the statutory language would hagmaded that only the coverage area and
population served as of February 22, 2012, shoalgreserved. But by modifying the earlier
clause, the statute signals Congress’s intent ésegpove the status quo, and that status quo
includes the Commission’s normal processes, whiohg@ess is presumed to know when it
acts>® Because the actual repacking process is yeary, amllawing stations to complete
construction, file for licenses to cover, and theswve their new facilities protected in the
repacking process will neither delay nor add amther complications to the repacking timeline

or algorithm.

*8 See City of Milwaukee v. 1llingig51 U.S. 304, 329 n.22 (1981) (expressing jublicia
preference to “read [a] statute as written” becd@mngress knows how to say ‘nothing in this
Act’ when it means to”);Perez v. Ledesmad01 U.S. 82, 128 n.18 (1971) (Brennan, J.,
concurring in part and dissenting in part) (“Wheon@Gress has wanted to protect particular
categories of state business from anticipatoryriddetervention, it has known how to say so0.”);
Calloway v. District of Columbia216 F.3d 1, 9 (D.C. Cir. 2000) (“When Congressitsdo use
an appropriations act to limit court authoritykitows precisely how to do so.”).

*9 Cf. Dart v. United States848 F.2d 217, 229 (D.C. Cir. 1988) (invoking awighat
“Congress is presumed to be aware of an admitisgreor judicial interpretation of the
statute...” and observing that legislators “consdil®ith [the agency] at some length” and
“were doubtless aware of the regulations” (quotimgrillard v. Pons 434 U.S. 575, 580
(1978))).
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And the simple fact is many stations have reliadlee Commission’s normal processes.
Some stations with outstanding construction perhrais earlier relied on the standard three-year
construction period and elected to defer constuacéxpenses to sometime after February 22,
2012. Some stations with outstanding constructp@nmits have already begun to build
authorized facilities, and some had even complewmustruction but had not yet filed for a
license to cover by February 22, 2012. For examileLO-TV, Reliance, South Dakota,
suffered a catastrophic tower collapse in Janu&302 Following more than two years of
diligence and efforts to develop a plan for pernmhmeconstruction of the facility, a new tower
site was selected and a construction permit agmitcdiled in July 2012. If granted, the new
facility will have a service area that differs bdtbm the service area that was licensed as of
February 22, 2012, and the actual service areanthatbeing covered, as authorized by Special
Temporary Authority at that tim&. A station like KPLO-TV and its viewers shouldrio way
be limited, prejudiced, or harmed by the idiosyticraircumstances that caused the station to be
in regulatory limbo vis-a-vis the February 22, 20t off” date.

In addition, the Commission has not yet imposedeaze on modifications like it did
before conducting the post-transition DTV repackiaugd, as such, some stations are continuing
to file, and the Commission is continuing to accepid process, construction permit

applications® Stations that rely on the Commission’s normatpsses should not be cast aside,

%0 SeeFile No. BPCDT-20120727ACE.

®L Only stations operating on Channel 51 have bedjesied to a freeze, which was
imposed (prematurely) by the Commission in 2013ee General Freeze on the Filing and
Processing of Applications for Channel 51 Effectivenediately Public Notice, 26 FCC Rcd
11409 (Aug. 11, 2011) Channel 51 Freeze PN To be clear, the Affiliates Associations do
not challenge the authority of the Commission suésa temporary freeze on certain Channel 51
(continued . . .)
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nor should their financial investments be wastedgmthe Spectrum Act requires no such thing.
As the Notice states with respect to unlicensed digital Clas$aéilities, but which applies
equally to all stations, when stations plan faedit “in reliance on the rules [of] the
Commission,” the failure to preserve such factitis “fundamentally unfair to such licensees”
and would “deprive the public of the important biésé of improved over-the-air television
service®?

With respect to protection of Class A televisiomtion facilities, members of the
Affiliates Associations operate Class A stationatthre primary network affiliates in their

markets. Examples include WOHL-CD, Lima, Ohio, #&BC affiliate; WSVF-CA,

(. . . continued)

applications. See Channel 51 Freeze P&t 2 (“The freeze imposed herein is temporarylavhi
we consider the issues raised by the Petitionetsaffiects only the submission of applications
for new or modified facilities.”). However, thefeft of the freeze, which has remained in effect
since August 11, 2011, is that Channel 51 facditiave been unable to modify their operations
to expand their coverage area since August 11,.20/ithout some mechanism for allowing
those stations to participate in some type of ‘itse-lose-it” opportunity, those stations will
have had their protected service areas cut off masther than all other stations. To ensure
equal treatment of all stationsee Melody Music, Inc. v. FC@G45 F.2d 730, 733 (D.C. Cir.
1965) (observing that the FCC “must explain itssoges and do more than enumerate factual
differences, if any, between appellant and therathses; it must explain the relevance of those
differences to the purposes of the Federal Comnmatinits Act”), the Commission should
develop a solution to permit frozen Channel 5li@tatto extend their protected service areas if
they so desire. Without some dispensation, then@#lebl freeze will have effectively become
permanent. (To be sure, some Channel 51 stati@me walready operating or authorized to
construct the maximum permissible facility. Thasations were not prejudiced in any way by
the premature cut-off of their potential serviceas.) Because the pool of Channel 51 stations
unfairly affected by the disparate treatment causgedhe early termination of their protected
service area is relatively small—only fourteen Qielrb1 stations are not already operating with
maximum permissible facilitiessee Segal Engineering Statemant7—providing them with
appropriate dispensation will not unduly impair thpacking.

®2 Noticeat { 115. Moreover, as tiNoticeitself acknowledges, the Spectrum Act does
not “prohibit the Commission from granting protecti to additional facilities where
appropriate.”Noticeat 1 113.
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Harrisonburg, Virginia, a CBS affiliate; KDFX-CAndlio/Palm Springs, California, a FOX
affiliate; KBFX-CD, Bakersfield, California, a FOffiliate; and WBGH-CA, Binghamton,
New York, an NBC affiliate. While it is true th#tte Commission’s rules do not define either
“‘coverage area” or “service area,” there is nothingthe Spectrum Act that suggests that
Congress intended “coverage area” to mean one foinéull power television stations and a
different thing for Class A television stationsnsiead, and to the contrary, the Spectrum Act
clearly created two different classes of televisstetions, one class comprising both full power
and Class A television statioffsand the other class comprising low power televisstations
other than Class A television statidfis.Consequently, “coverage area” must mean the same
thing for full power television stations and Cla@sgelevision stations.

Clearly, Class A television stations have coveragms. Moreover, Class A status is
actually dependent on that coverage area sincestattbns must broadcast an average of at least
three hours per week of locally-produced prograngreéach quartét and “locally-produced”
means produced within either the predicted analogd& B contour or the predicted digital
noise-limited contour as defined in Section 73.622f the Commission’s rulé8. So while the
service area of a Class A television station mayh®oexpressly defined in the Commission’s
rules, it is straightforward to determine the ndisdted contour, which is precisely the area in

which a Class A television station is predictedptovide coverage. To suggest, as Nuaice

®3 SeeSpectrum Act § 6001(6).
®4 SeeSpectrum Act § 6403(b)(5).
% See47 C.F.R. § 73.6001.

% See47 C.F.R. § 73.6000.
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does, that only the substantially smaller protecedtour of Class A television stations should
be preserved is to ignore both the language of the statutev@cage area”) and its intent (to
hold harmless non-participating television licersjee Moreover, to confer such protection
during the repacking process will not otherwise axp the rights of licensees of Class A
television stations which, after the repacking,| wdntinue to be protected only to the extent of
the Commission’s rule¥.
C. The Commission Should Make Every Effort to Replicag¢
Existing Coverage Areas After Repacking
To preserve coverage areas, lNuaice proposes that a station assigned to a new channel
can continue to use its existing antenna patterth &n adjustment in power level so that the
coverage area in total square kilometers is theegane and post-repackifiy. The Notice also
proposes to allow stations to propose alternati@esmission facilities, so long as they do not
extend the coverage area or cause new interferanttethe result that alternative facilities will
almost always result in some reduction in covel@ga and/or population serv€d Finally, the
Notice seeks comment on whether it is consistent withSpectrum Act to consider a station’s

signal to be receivable at all locations withinritsise-limited contouf! The first two proposals

%7 SeeNoticeat 1 99.

%8 SeeSpectrum Act § 6403(i)(1) (stating that nothingsirtbsection (b) shall be construed
to “expand or contract the authority of the Commoiss except as otherwise expressly
provided”); 47 C.F.R. 88 73.6010-6022.

%9 SeeNoticeat T 100.

0 SeeNoticeat T 101.

I SeeNoticeat 1 102.
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have some merits but also face difficulties; timalfiproposal is contrary to OET Bulletin 69 and,
thus, to the express requirements of the Spectraim A

One of the principal issues of equity in dealinghvstations affected by the repacking
process is that, unlike the DTV transition, whevergone had to build digital facilities and deal
with the issues attendant to replication of forraealog facilities, in the repacking process only
some stations will be affected, through no choit¢heir own, either by being repacked or by
interference from repacked stations, while otheils ve completely unaffected, essentially by
happenstance. Because television markets areseifecsompetitive, stations affected by the
repacking process are at risk of losing grounchéirtvery competitors that are at no risk in the
process. And viewers lose twice: first, they n@ge some existing service, and, second, they
lose when competition between stations is weaken&de maxim “do no harm,” which it
appears Congress intended to apply to televisicendiees not participating in the voluntary
reverse auction, ought to be the Commission’s ggigirinciple with respect to all aspects of the
repacking process, including the effects repackmgd have on competitors differently situated
or impacted with respect to channel reassignment.

With this guiding principle in mind, thoticés proposal to permit the continued use of
existing antenna patterns has two principal bemefirst, by adjusting power levels, coverage
areas can be preserved, aselcond the use of existing antenna patterns means, st gases,
that stations will be able to actually construatitmew facilities, as contrasted with facilities
predicated on a theoretical antenna pattern thahpsacticable, or even impossible, to build.
Both of these are real-world benefits. Howevecdomse propagation characteristics vary from

channel to channel, the use of the same antenterpdbes not mean that the new facilities will
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actually replicate coverage of the exact same asethe old facilitie$® But that should be the
goal—truereplication of the coverage area. The statutory requireneemake “all reasonable
efforts to preserve . .the coverage area” (emphasis on the article “the”)sdoet mean the
Commission should only attempt to preseaveoverage area that is merely equivalent in size to
the station’s actual, existing coverage drea.

Thus, the main problem with tHeoticés proposal is that it appears not to aim high
enough to make “all reasonable efforts to preservethe coverage area’ because it seems to
assume that square kilometers are fundibleBut not every square kilometer is the same as
every other—it depends on where it is, what itsaiercharacteristics are, and who lives there—
and this is particularly true when a station’s cefitprs remain completely unaffected.

To remain true to the statutory requirement, t@packing process should attempt to
replicate a station’s coverage area in a new DTh& af Allotments, with no more than a 0.5%
variance in the same geographic area being coy@eedand post-repacking, i.e., at least 99.5%

of the square kilometers covered post-repackingllshibe thesamesquare kilometers covered

2See Segal Engineering Statemain.

3 SeeShum v. Intel Corp.629 F.3d 1360, 1367 (Fed. Cir. 2010) (reasonimaf t
Congress’s use of the definite article “the” ratlilean the indefinite article “a” or “an” “is
evidence that what follows . . . is specific andited”) (citing cases)Carvajal v. United States
521 F.3d 1242, 1248 (9th Cir. 2008) (concluding tiy preceding [a statutory term] with the
definite article ‘the,” Congress referenced anadsedefined limit to the statute’s application”);
Gates & Fox Co., Inc. v. Occupational Safety & Hiedkev. Comm’n790 F.2d 154, 156 (D.C.
Cir. 1986) (concluding that congressional use efdefinite article “the” “suggest[s] that some
specific haulage equipment is referred to, rather than imdraulage equipment in general”
(emphasis added)).

4 SeeNoticeat 100 (proposing that the “coverage area il &xjuare kilometers [be]
the same as it was before the repacking, with@arceto whether that area is served or unserved
by the station’s existing operation”).
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pre-repackind® While this level of geographic exactitude was meguired in the DTV
transition, the difference is that everyone thers vegually subjected to the possibility of
disparities in replication, whereas here many atati will face no risk of suffering any
disadvantageous changes to their coverage areas.

As the Notice proposes, stations should be allowed to propdasenakive transmission
facilities to those specified by the Commissioréplication software. However, théotice
would confine alternative facilities to be withihet coverage area specified by the replication
software. This is likely to result in the alternvatfacilities serving fewer people and/or a snralle
coverage area. THhdotice states that it anticipates the reductions todehinimis’ generally
impacting less than two percent of a station’s|totaerage are& But stations required by the
repacking process to alter their facilities shootd have their hands tied so tightly. Because
propagation varies from channel to channel andusecatations must employ antennas that can
actually be built, a certain degree of flexibility replicating existing coverage areas would
ameliorate these physical constraints.

Finally, the Commission should not adopt the psgbto consider a station’s signal to be
receivable at all locations within its noise-limiteontour, thereby ignoring terrain los$ésThe
Spectrum Act requires the Commission to use “@somable efforts to preserve . . . the coverage

area” of stations “as determined using the metramjoHescribed in OET Bulletin 69% OET

’> Differences of less than 0.5% are equivalent to aéhen rounded to an integer value.
® SeeNoticeat T 101.
" SeeNoticeat T 102.

"8 Spectrum Act § 6403(b)(2).
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Bulletin 69 implements the Longley-Rice methodolofyy evaluating coverage area and
interference. The principal distinguishing featofeéhe Longley-Rice computer model is that it
predicts signal strength at specified geographiotpdased on the elevation profile of the terrain
between the transmitter and each reception goim. other words, the effect of terrain on signal
reception is thesine qua nonof the model. Congress is well aware of the matof the
Longley-Rice model, having specified its use in eotlstatutes concerned with accurately
determining where television signals are and aterexeivablé® To ignore terrain losses and
assume a station’s signal is receivable at alltiona within its noise-limited contour is to
eviscerate the statutory requirement to preserverege areas using OET Bulletin 89.Far
from being “consistent with Congress’s intent theat make ‘all reasonable efforts’ to preserve
stations’ coverage areas,” as thmtice suggestd? such an approach turns the statutory
requirement on its head and is directly contraryaiw. Were the Commission to adopt this

approach, it would clearly be reversible on apféttiereby delaying unnecessarily the auctions

"9 SeeOET Bulletin 69 at 1see generally Segal Engineering Statenae®-4 (explaining
the OET Bulletin 69 methodology).

805ee, e.9.17 U.S.C. § 119(a)(2)(B)(ii)(I); 47 U.S.C. § 38HB)(A).

8 See Segal Engineering Statemain8 (observing that the OET Bulletin 69 “calcidat
procedure for determining service takes terraitoi@danto account” (emphasis in original)).

82 Noticeat 7 102.

83 SeeChevron U.S.A., Inc. v. Nat'| Resources Defensen€igunc, 467 U.S. 837, 843
n.9, 844 (1984) (“[t]he judiciary . . . must rejeadministrative constructions which are contrary
to clear congressional intent”; accordingly, “ldgis/e regulations are given controlling weight”
only when they are not “manifestly contrary to gtatute” (citations omitted);f. Ragsdale v.
Wolverine World Wide, Inc535 U.S. 81, 91 (2002) (“Regardless of how sggithe problem
an administrative agency seeks to address maytnot exercise its authority in a manner that is
inconsistent with the administrative structure tGaingress enacted into law.” (quotiBgown

(continued . . .)
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and repacking process.

Because the Commission cannot ignore terrain $ogsealculating coverage areas, it
should seek to replicate existing coverage areatoasly as possible, with no more than a 0.5%
difference in the same geographic area being searetlit should allow flexibility in specifying
alternative facilities that increase a station'svarage aref! The Commission must also
recognize that it may only repurpose as much tsiewi spectrum as the congressionally
authorized process makes available, including tgjinasatisfaction of the statutory requirements
set forth in Section 6403(b)(2) of the Spectrum.Athis is a core public policy determination
that inheres in the Spectrum Act’s structure. Tloenmission will not have used “all reasonable
efforts” to preserve coverage areas if it simplggrto cram stations into insufficient spectrum
when the obvious alternative is to preserve enosigbctrum for television that meets the
statutory requirements. Congress did not giveGbenmission unbridled authority to reassign
television channels and to reallocate spectrumibstead, expressly conditioned its authority to
act by requiring,inter alia, that it preserve coverage areas as determinedisinyg the
methodology set forth in OET Bulletin 69, which meathat it must take account of terrain

losses in calculating coverage areas.

(. . . continued)
& Williamson Tobacco Corp529 U.S. 120, 125 (2000))).

8 See Notice at § 102 (seeking comment on how to treat coveragas if the
Commission does not adopt the approach of ignot@mgain losses in determining coverage
areas).
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D. A Rule That Preserves Service to the Same Viewseand Only
Allows “Replacement” Interference That Existed As & the
Enactment Best Comports with the Spectrum Act
To satisfy the statutory requirement to preseeepopulation served for stations affected
by the repacking process, tN®tice proposes three alternatives: (1) Under the éltgrnative,
new interference would be permitted anywhere insfagion’s coverage area, provided that the
total interference-free population served by tlaieh would not be reduced by more than 0.5%,
but the actual viewers within the interference-fesgvice area are not necessarily the same
viewers served pre-repackfiig(2) under the second alternative, service tosdme specific
viewers would be preserved, no individual chaneelssignment could reduce the number of
those viewers by more than 0.5%, and the “replacéhigterference, calculated on a station-by-
station basis, must have existed as of Februan2@2?° and (3) under the third alternative,
service to the same specific viewers would be pvese “replacement” interference, calculated
on a station-by-station basis, would be permittedly drom a station already causing that
interference, but new interference, up to 2%, wdaddpermitted between stations that did not
interfere with each other as of February 22, 2912.
The second alternative best comports with theistat requirement. As in the case of
coverage area, the Commission should seek to laofdlass those broadcasters not participating

in the reverse auction, and that includes consideraf the effects the repacking process will

have on some stations but not their competitoitse Jecond alternative achieves that goal better

85 SeeNoticeat 1 103-05.
86 SeeNoticeat  106.

87 SeeNoticeat Y 107-08.
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than the other two alternatives for several reasons

The Spectrum Act requires “all reasonable effotts’preserve the coverage area and
population served” of the affected television stasi. The use of the definite article “the,” which
modifies both “coverage area” and “population sdri’& indicates that Congress intended that
all reasonable efforts be made to preserve covdmagbe same specific viewers, especially in
the context of the overarching intent to hold hasslnon-participating broadcasters. Neither the
first nor the third alternative comports with tratatutory directive. The first alternative fails
because it does not seek to preserve service teaime specific viewers at all, and the third
alternative also fails because it permits as mul2% new interference to existing viewers,
which is well beyond the “rounding to zero” ratibmaised to support the amount of interference
permitted under either of the other two alternatfie

If service to the same specific viewers is hospreed, then some stations could be put at
risk of being competitively disadvantaged and gerspecific viewers would be disenfranchised.

This is illustrated in Figure 1.

8 SeeBryan A. GarnerA Dictionary of Modern Legal Usagé7 (2d ed. 1995) (“When
two or more nouns are connected by a conjuncttas,usually best to repeat the article before
each noun. When the article is not repeated,gheesconveyed is that the nouns are identical or
synonymous.”).

89 Cf. Notice at 103 (stating that the Commission treats ‘{feBcent as ‘no new

interference’ because 0.5 percent is equivalenéto when rounded to an integer value”).
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Figure 1

Figure 1 (based upon Figure 3 of tletice locates Station A in DMA 1. The former
interference area caused by Station B in DMA 2 wasted in DMA 2. If Station C were
permitted to cause new interference in a diffegaagraphical area than Station B previously
caused (the yellow area), as permitted byNéces first alternative, rather than just the same
geographical area (the hash-marked area), as mdpostheNoticés second alternative, then
Station A could suffer new service losses in itsidMA. This could harm Station A and place

it at a competitive disadvantage by cutting offesscto in-DMA viewers that may be critical to
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Station A’s economic viability. Assume Station Bo{ shown in Figure 1) is co-located with
Station A, broadcasts on Channel 14, and is nettdtl by the repacking process. Station D will
accordingly reach those viewers within its DMA tir@erference masks for Station A. If any of
those households is a Nielsen home, then Statienofportunities for ratings are negatively
affected vis-a-vis Station D’s. At the same tintlds new interference harms the public by
depriving viewers of access to Station A’s telewisservice that they previously received.
TheNoticeappears to concede these faults in the firstradtere but attempts to explain
them away. For example, thidotice notes that viewers of a station affiliated withmajor
network who are located at the fringes of the stédi coverage area often have access to the
same programming from other statidfis. But that observation ignores the importance of
localism, the bedrock of the nation’s broadcastgstem” While a viewer located in such an
area may have access to the same network prograriroim a station affiliated with the same
network in an adjacent market, the interferencé pvédvent that viewer from receiving his or her

local station’s news, weather, public affairs, amergency programming, in all of which the

% SeeNoticeat 7 105 n.165.

91 SeeBroadcast LocalismNotice of Inquiry, 19 FCC Rcd 12425 (2004), 1141,
(“[L]ocalism has been a cornerstone of broadcagtlegion for decades. Broadcasters, who are
temporary trustees of the public’'s airwaves, mss the medium to serve the public interest,
and the Commission has consistently interpreted tio mean that licensees must air
programming that is responsive to the interestsresls of their communities of licensesge
alsg e.g, Intellectual Property and Communications OmniBR&form Act of 1999, HR. ReP.

No. 106-464, 106th Cong., 1st Sess. 92 (Nov. 9, 1@08if. Report) (“It is well recognized that
television broadcast stations provide valuable @nagning tailored to local needs, such as news,
weather, special announcements and informatiorieckleo local activities.”)United States v.
Southwestern Cable Co0392 U.S. 157, 177 (1968) (declaring local broating to be
“demonstrably a principal source of information aedtertainment for a great part of the
Nation’s population”).
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local station would have made substantial investmenThe fact is, stations tailor their
programming to the viewers they reach. Cuttingvegfvers and stations from each other results
in a loss of tailored service that is contrarytte public interest.

TheNoticealso suggests that the economic effect on a stagiceiving new interference
is not likely to be high, because the changesewership are unlikely to occur near the center of
the station’s coverage area where population deisihighesf? Figure 1 above belies that
suggestion. There are numerous areas througheutaimntry where major markets abut each
other and where population density remains highewe the fringes of a particular station’s
coverage area:. the Northeast corridor (from BodmrWashington, D.C.), south Florida,
Chicago and Milwaukee, Los Angeles and San Diegd, $an Francisco and Sacramento, to
name a few. Unsurprisingly, these are precisatyatteas where new wireless spectrum is likely
to be in high demand and where broadcasters nttipating in the reverse auction are most
likely to be negatively affected by the repackimggess.

Not only is the second alternative truer to thegleage and intent of the Spectrum Act,
but it is computationally simpler than the firsteahative as well. The second alternative
requires only examination of interference betwekanoel pairs, whereas the first alternative
requires examination of interference for all chdnassignments. Given the enormous
complexities of the entire enterprise, the Comroissshould not adopt a more complicated
approach when a simpler one is already at hand le#er comports with the statutory

requirements.

92 SeeNoticeat 7 105 n.165.
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Because the second alternative calculates inesréeron a station-to-station basis ofily,
it is also necessary to impose an aggregate cauamreplacement interference. In congested
areas, stations could see their population serligped away by a number of other stations if an
aggregate cap is not also imposédrhe Affiliates Associations agree with the recoemafation
of the National Association of Broadcasters (“NABfiat the Commission adopt a 1% aggregate
cap on replacement interfererice.The imposition of such an aggregate cap will lweshply
with the Spectrum Act’s requirement that the Consmis use “all reasonable efforts” to
preserve the population served of affected stations

Finally, the Commission should not adopt a sepasténdard for new interference in
portions of a station’s coverage area that aretéddcautside such station's DMA. The
Spectrum Act draws no distinction between the cagerarea or population served that is within
a station’s DMA vis-a-vis that served outside oftation’s DMA. ‘The coverage area and
population served” means just that. In additioverg year some counties are reassigned by

Nielsen Media Research from one DMA to another tbase overall viewing habits. If the

9 SeeNoticeat  106.

% Moreover, as illustrated in th&egal Engineering Statementhe interference
comparison between a station’s “old” and “new” amels may be erroneous if the interference
cells for the old channel are not precisely indergdinst the interference cells for the new
channel. See Segal Engineering Stateman6. This is an important consideration becdhse
interfering stations for the new channel will nexaady be different from those for the old
channel. Thus, the Commission must develop a duoeeto ensure that the interference cells
indexed for the two channels are compared as applagples and not as apples-to-orandgese
Segal Engineering Statemeatt6.

% seeComments of NAB at Section 11I.C.

% SeeNoticeat 7 110.

-37-

240650.34



Commission were to allow, contrary to the statgteater interference in a county in a particular
station’s coverage area that is currently outsiaa station’s DMA, and that county were
subsequently assigned to such station’s DM#hen those broadcast stations not affected by
repacking that are located in the same DMA asehssigned station will potentially be reaching
now in-DMA Nielsen households whereas the reassigsi@tion will not because of the
additional interference that had been permittedecdBise station allocations are far more
permanent than DMA boundaries, the Commission showlt adopt bifurcated interference
standards that have the potential to competitidedgdvantage only those stations (involuntarily)
affected by the repacking process.
E. Service Provided by Replacement Digital Televish
Translators Should Be Considered to Be Included Witin the
Population Served by the Associated Full-Power Stain and,
Thus, Protected in the Repacking
Following the 2009 DTV transition, the Commissioreated a new class of television
stations—‘replacement digital television translat§f While akin to low power stations and

television translator stations in so far as thegrage with low power and have been licensed on a

secondary frequency use basis, replacement trarsldtave a unique status because the

% In the period immediately after the repacking ps=is completed, it should be
expected that greater numbers of counties thandlpiill be reassigned because some broadcast
stations will have exited the business and otheutdchave materially different coverage areas
(in particular, those stations voluntarily movirgrh UHF to VHF channels), both of which will
likely have an effect on aggregate viewing pattemBich is the basis upon which Nielsen
assigns a county to a particular DMA.

% SeeAmendment of Parts 73 and 74 of the CommissionfssRa Establish Rules for
Replacement Digital Low Power Television Translgstations Report and Order, 24 FCC Rcd
5931 (2009) (Replacement Digital Translator Ordgr
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Commission created them specifically to permit-pdwer television stations to continue to
provide service to viewers who had lost servica assult of the DTV transition. Unlike other

translator stations, replacement translators aended to restore service within a full-power
station’s coverage area, and, therefore, they ssecaated with the full-power station’s main
license, share the same call sign and facility ifieation number as the main station, may not
be separately assigned or transferred, and areveehalong with the full-power station’s main

license.

Due to unavoidable engineering changes that sgati@re required to implement during
the DTV transition, stations, in some cases, weaselanger able to serve portions of the
population previously served by their analog operst Recognizing the need to replace service
to these loss areas, and in furtherance of the Gssion’s goal that “all Americans continue to
receive the television broadcast service that ey accustomed to receiving to the greatest
extent feasible the Commission established the new replacemeitatiiganslator service.

Many broadcasters have applied for and operateagepient digital translators, and
viewers have come to rely on these translatorcdotinued service. In fact, such reliance is
likely even unknown to the viewers in the digitabnd: As a result of the Program and System
Information Protocol (PSIP), most viewers livingtire full-power station’s service area are not
even aware that they are watching a replacemeitalditanslator because the translator shares
the associated full-power station’s virtual PSIRrmtel number (and call sign). The elimination
or impairment of the service that replacement digitanslators provide would cause a serious

disruption to these viewers. These viewers nay@staped service disruption in the 2009 DTV

% Replacement Digital Translator Ordet ¥ 4.
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transition and should not be faced with that sasleagain only a few years later.

Because the unique purpose of replacement digaaskators is to restore service losses
as a result of the DTV transition, the service jpded by these stations warrants special
consideration in this proceeding. Accordingly, &iéiliates Associations urge the Commission
to protect the population served by replacementalitranslators in the repacking. Nothing in
the Spectrum Act prohibits the Commission from ecting the population served by these
translators. Indeed, as the Commission has rezegnthe Commission has the authority to
protect additional facilities “where appropriat8” Thus, the population served by replacement
digital translators should be considered to beudetl within the population served by the
associated full-power stations, which the Spectirh requires the Commission to make all
reasonable efforts to preserve and carry over enr@packing. Accordingly, to the extent the
channel of a station that relies on replacemenitadigranslators is not being moved in the
repacking, it is necessary for the Commission twtqmt those replacement digital translators
themselves. And, further, if the channel of aigtathat relies on replacement digital translators
is changing, then the coverage area of and populaterved by those replacement translators
should be protected, although such station mayay not require replacement translators after
the relocation, depending on the characteristictsafew allotment.

Furthermore, the spectrum repacking will necessanVolve unavoidable engineering
changes that are essentially identical to the Dfidndition changes that created the need for
replacement digital translators in the first placEherefore, full-power stations should continue

to be able to apply for new replacement digitahstators after the repacking to restore service to

100 seeNoticeat  113.
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any resulting loss areas. In this regard, theliafés Associations suggest that the permissible
service area of replacement translators be exteteddiital loss areas (due to the repacking) in
addition to analog loss are®s. Moreover, new replacement translator applicatiomsrant
special consideration due to their unique purpdgeeserving full-power population service and
the Spectrum Act's mandate to protect that serdnd, therefore, should have processing
priority over any other low-power and translatoplgations.

F. More Time Is Warranted for Advance Notice for Rdocation of

Secondary Fixed BAS Stations

A new band plan and the repacking of televisiorti®ta will necessarily affect
secondary fixed BAS stations operating in the UHIRd Although a secondary service, fixed
BAS licenses are critical to certain station opgerat %

The Affiliates Associations agree that broadcasvision or new licensees should be
required to provide advance notice to all incumkergd BAS operations within interference
range prior to commencing operations in the viginitHowever, the Affiliates Associations
believe that more time is necessary than the 3@ ddyance notice proposed in thetice'®®
Generally, the process for a secondary fixed BASnisee to change its operations will take at

least 90 days and possibly more, depending on gsoug time of license applications by the

10150047 C.F.R. § 74.787(a)(5)()).

192 The Affiliates Associations agree that, to theeextit is operationally possible,
secondary fixed BAS stations should continue tdidensed in the UHF bandSee Noticeat
1 217. The Affiliates Associations are not awdraryy interference issues that have been caused
by these operations, and such secondary BAS liesnkrow that their operations may be
displaced at any time by a station with primacy.

103 5ee Noticat 7 219.
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Wireless Telecommunications Bure&(. While it would be possible, in some cases, to
commence operation of the new facility immediatieljowing the filing of the application®

the Commission’s rules do not permit such “temppramditional” operations in every instance.
But even where a licensee’s facility would quahdy temporary conditional operation upon the
filing of the license application, such “early” aopg#ons would only be possiblafter the
mandatory 30-day frequency coordination proces&us]T even in those instances, the entire
30-day notice period proposed in tNetice would have been eclipsed before the new studio
transmitter link (or other BAS link) could commenmgerations.

The importance of these fixed BAS links cannoblerstated. In many instances, these
facilities are not used or maintained merely asineldnt or backup facilities; instead, they serve
as studio transmitter links—i.e., the critical lifdetween a station’s studio and the station’s
tower site. In such instances, required termimadibthe BAS facility would result, literally, in a
television station’s cessation of broadcasting.chSa result would be contrary to the public
interest, especially because the alternative—athfidonger advance notice period of at least 90
days—would be reasonable, easy to implement, amdterno countervailing negative

consequence.

194 Once a secondary fixed BAS licensee learns tsafattilities will be displaced, the
licensee must take each of the following stepsreatccan commence operations in a new band:
(1) determine an available band; (2) select anadyse new transmit (and possibly receive)
equipment; (3) conduct the required Prior CoordamaNotification process—which, itself, takes
30 days pursuant to Commission Rule Section 10{)08ee47 C.F.R. § 74.638 (requiring
fixed BAS licensees to use the frequency coordamagirocedures set forth in Section 101.103);
(4) following successful completion of frequencyoodination, draft and file a new license, or
license modification, application with the Wirelebslecommunications Bureau; (5) install the
new equipment; and (6) obtain grant of the appboat

1055ee47 C.F.R. § 74.25.
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.  The Commission Should Adopt a Band Plan That features Separate,
Contiguous Spectrum for Broadcasting and WirelessRather Than a
Split Band Plan, and the Wireless Blocks Should BEonfigured on a
Nationwide, Rather Than Geographically Variable, Bais
Critical to the ultimate success of the forwardd aeverse auctions and subsequent
repacking of television broadcast spectrum is ttey wn which the 600 MHz spectrum is
reconfigured in a new band plan. TKeticeproposes as its preferred approach a split baard pl
in which wireless uplink blocks are configured fro@hannel 51 downwards and wireless
downlink blocks are configured from Channel 36 daards, with Channel 37 remaining
unchanged for radio astronomy and wireless medigl@imetry. An “island” of television
broadcast spectrum would exist above Channel 3d,these television channels would be
separated from the 600 MHz uplink blocks by a guaadd. Television broadcast spectrum
would also remain below the 600 MHz downlink blockgain buffered by a guard balid. The
Notice also proposes that the extent of the wirelesskbla@ould be variable across different
geographical areas, rather than nationwide in st8p&hese proposals add unnecessary, and,
ultimately, self-defeating complexity to an alreatifficult task.
The Affiliates Associations instead endorse thadbplan being advanced by NAE

Under that plan, which is largely consistent withaternative proposal presented in Nhatice

(termed “Down from Channel 51%° the 600 MHz uplink blocks are configured startiaig

1% seeNoticeat 1 126 & Figure 4.
107 seeNoticeat 1 136-43.
108 seeComments of NAB at Section 1V.B.4.

199 SeeNoticeat § 178 & Figure 12.
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Channel 51 downwards, followed by a duplex gap,taed followed by the 600 MHz downlink
blocks. This contiguous wireless spectrum is theffiered by a single guard band from the new
core television spectrum, which is interrupted ohly existing Channel 37. This band plan
structure is also supported by AT&T, Intel, QualeonT-Mobile, and Verizon Wireless’ The
Affiliates Associations also agree with NAB thaettvireless blocks should be configured on a
nationwide basis, rather than on a geographicahable basis.

TheNotices lead proposals have a number of serious flaMAB’s plan does not suffer
from these disadvantages, is more spectrally efficiand is substantially better at reducing, if
not eliminating altogether, interference concerns.

A split band plan harms both broadcast televisgmrvice and wireless service.
Television service suffers because existing digabdvision receivers are not designed to reject
unwanted wireless signals on frequencies both abodebelow television channels. Consumers
will be frustrated when their hundreds of million$ existing receivers experience impaired
reception. While new receivers can be designeti Wie necessary filters, these add to the
complexity and cost of receivers, costs that atienately borne by consumers.

The potential for interference from out-of-bandigsions is also increased under a split
band plan because wireless devices will necesdagilyperating closer in frequency to television
channels as a consequence of the “island” of t&l@vispectrum stranded in the middle of

wireless blockg!!

110 See Letter to Gary Epstein and Ruth Milkman, FCC, frohT&T, Inc., Intel
Corporation, National Association of Broadcast€salcomm, T-Mobile, and Verizon Wireless,
GN Docket No. 12-268 (Jan. 24, 2013).

111 seeComments of NAB at Section IV.A.
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Wireless service will also suffer from a split ldaplan. Intermodulation interference
from television stations operating in the “islandill fall in the wireless blocks. The large
duplex gap that is a necessary part of the sphtdh@an also will add unnecessary complexity
and costs to develop a wireless handset antennanvihavork well for both reception and
transmission, costs that will, again, be borne dnyscmers.

A geographically variable band plan also presesigmificant difficulties for both
broadcast television and wireless services. laterfce concerns from both industries will be
principally addressed through appropriately-sizedrd bands. That works well if the guard
bands occupy the same frequencies nationwide, Hayt won’t protect television viewers or
wireless consumers if the size of the wireless Kdodiffer in different geographical areas.
Adjacent geographical areas could have these t¥ereint services operating on the same or
adjacent frequencies under a variable band planis i§ a recipe for co-channel and adjacent
channel interference. In the “television” areagtishs will be subject to interference from
wireless operations. In the “wireless” area, hpghver television transmitters from the adjacent
geographic area will mask reception at cell towerssof the low level signals from wireless
devices. While sufficiently large protection zorweaild ameliorate these interference concerns,
the separation distances are so great (NAB estinthenecessary separation distances to range
from 225 km to 375 kiM? that the spectral efficiency of the variable plisnseriously
compromised.

In contrast, NAB’s nationwide version of thdotices “Down from Channel 51"

alternative avoids these severe disadvantagesrfdrnénce issues can be addressed by providing

112 5eeComments of NAB at Section 1V.B.3.
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for one appropriately-sized nationwide guard bar8lich guard bands have been used by the
Commission between virtually every service bandBl¢ proposal is far simpler to implement.

It is also more efficient because it requires st guard band instead of two. Complexities and
costs in digital television receiver and wirelesndiset antenna design are minimized. In

addition, an appropriately-sized duplex gap altmnad space for unlicensed devices and wireless
microphones.

For these reasons, as well as those expressedAByiiNits comments, the Affiliates
Associations urge the Commission to adopt the “Ddwam Channel 51” band plan with a
single guard band occupying the same frequencigsmade.

IV.  The Commission Should Adopt a Reimbursement Proedure That Is

Equitable and Makes Whole All Remaining Broadcastes

A. The TV Broadcaster Relocation Fund Is Intendeda Cover All
of the Reasonable Costs Incurred by Remaining Broawsters
As a Result of the Repacking

The Spectrum Act requires that broadcast statimassigned as the result of the
repacking be reimbursed for their reasonably irezlircosts®® The Spectrum Act further
requires that $1.75 billion of the proceeds frore fbrward auction be deposited in the TV
Broadcaster Relocation Fund (“Fund”) for paymenthafse relocation costs, as well as certain

relocation costs incurred by MVPDY. Because Congress intended that remaining brogsas

not be harmed by the auction and repacking prosemsé because Congress set aside a fixed

113 SeeSpectrum Act § 6403(b)(4)(A).

114 See Spectrum Act § 6402 (amending 47 U.S.C. § 309(®Xii)(l)); id.
§ 6403(d)(2).
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amount that it believed would be sufficient to cowd reasonable costs incurred by those
remaining broadcasters, the $1.75 billion Fundotiffely serves as a “budget” for repacking.
That budget number must be figured into the Comiomss repacking model.

At the Commission’s TV Broadcaster Relocation Fuvidrkshop, held June 25, 2012, a
Harris Corporation executive estimated that certhard” costs for relocation would range from
$1,125,000 to $2,258,000 per station, excludingtscdsr tower modifications, building
modifications, and “soft” costs® NAB has further estimated that it could cost ascimas
$4,000,000 or more for a major change facility imadium-sized markét® The Affiliates
Associations compiled data from member stationheif actual costs during the DTV transition
(attached as Appendix A hereto), and those datev shat the costs likely to be incurred as a
result of repacking will be at the top end of tharitis and NAB estimates. Consequently, the
Commission will need to factor these costs intoré@packing model to determine how many
stations it can realistically relocate within itslacation “budget.” These industry estimates
suggest that the Commission should not plan orcagilog more than 400 to 500 stations because
otherwise relocation costs will exceed the amounthe Fund Congress established to fully
reimburse broadcasters. Indeed, because the Fusidatso reimburse certain MVPD costs and,
as argued below, should also reimburse certairs @ostirred even by those broadcasters that are
not being relocated but are nevertheless affectatdorepacking process, the number of stations

that can be moved within the “budget” may be ewsvek.

115 See Jay Adrick, Broadcaster Relocation Fund Workshop Expanded Ptasien
(June 25, 2012), Slides 15-1&ailable at<http://transition.fcc.gov/presentations/06252 2/
adrick.pptx>.

116 seeComments of NAB at Section V.A.
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B. The Commission Must Give Stations Sufficient Tira to Build
and Obtain Reimbursement

Clearly, a significant number of the members of Afliates Associations, as well as
other stations, are expected to be involuntaribacked following the spectrum auction and will,
as a result, incur significant expenses. Unlike@BTV transition, when stations had more than a
decade to carefully plan and voluntarily chooseérthew channels, the post-auction repacking is
expected to occur in a much shorter time periodraayg provide little choice in new allotments.
Under these circumstances, the Commission mussfoaou‘making whole” those stations that
choose to continue to serve the public interestblmadcasting and treat such broadcasters
equitably.

To that end, the Commission should take all poss#éps to ensure that involuntarily
repacked stations have the maximum possible ammiutine to construct their new facilities
and still qualify for reimbursement from the Funthus, the Affiliates Associations propose that
the Commission deem the forward auction complety amen final licenses are granted to
winning bidders in the forward auction, which stbulot be until or after the time at which
television stations that are subject to being rkepdcactually file applications for construction

permits to change channéfg.

117 Since Congress is presumed to know that the Cosionis standard term for a
construction permit is three yeasge47 C.F.R § 73.3598 (2012)998 Biennial Regulatory
Review—Streamlining of Mass Media Applications,eRubnd Processefeport and Order,
63 Fed. Reg. 70040, 70044 (Dec. 18, 1998) (extgnthe construction period for broadcast
stations to three years), it is evident that thecstire of the reimbursement scheme was intended
to function in harmony with the typical constructiperiod and that the Spectrum Act did not
intend to shortchange broadcasters on either th®doavailable for construction or the
opportunity for reimbursement.
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Given the nature and extent of any repacking, thelleundoubtedly be—as there were
during the DTV transition—stations that experiemeceontrollable delays due to local zoning,
international coordination, litigation, and forceajeure events. Appropriate dispensation must
be made for such stations so that they too maylyicenstruct their new facilities and receive
reimbursement from the Fund. Because the Spedttntimits reimbursements to a three-year
period following the completion of the forward aoct, these issues are of significant concern
and should be considered carefully in this progegdio as to preserve the viability of local
broadcast service.

The Affiliates Associations urge the Commission, @ses NAB!® to delegate
administration and oversight of the Fund to anidetshird party, much in the same way that it
has done for oversight of the Universal Service dttihand for the administration of the
800 MHz band transitiof’° The fees for such a third-party administratorutimot come from
Fund monies but instead should be taxed againsEtinemission’s own administrative costs.

If the third-party administrator is an independentity with no ties to entities that might be
eligible for reimbursement from the Fund, it shohlelp to guard against waste, fraud, and

abuset??

118 seeComments of NAB at Section V.E.

119 See Noticat | 354.

120 SeeImproving Public Safety Communications in the 8ad8zVBand Report and
Order, Fifth Report and Order, Fourth Memorandunm®@p and Order, and Order, 19 FCC Rcd
14969 (2004), T 191.

121 SeeSpectrum Act § 6403(c)(2)(C); 47 U.S.C. § 309{i)i3.

122 See Noticat 1 353-54 (seeking comment on how to prevesteydraud, and abuse
of the Fund).
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C. The Scope of Eligible Expenses Subject to Reimiagment
Must Be Interpreted to Make Remaining BroadcasterdVhole

At the outset, the Affiliates Associations rejeatyasuggestion that it would be

appropriate to apply a “minimum necessary costadstal™??

to the Spectrum Act’s
reimbursement mandate. THMotice references that standard—which was applied in the
reallocation of the 800 MHz band—as having the mpmaé here to limit repacking
reimbursement to costs that are “reasonable, ptualeth the minimum necessary to provide
facilities and services comparable to those présemuse.™** But the reimbursement standard

expressly set forth in the Spectrum Act is one adstsreasonablyincurred,*?

which, on its
face, is less restrictive and more flexible thaga'sonably prudent and the minimum necessary.”
While the two standards both incorporate a touctestf “reasonableness,” the similarity ends
there. The Spectrum Act does not incorporate timétithg constraints of “prudent and the
minimum necessary,” and it would be inappropriate the Commission to read such
non-existent limitations into the clear languagethé statuté?® To be clear, the Affiliates
Associations do not favor a reimbursement procls$ tewards excessive or unwarranted

expenditures—which would be, by their very natumgreasonable—but the standard set forth in

the Act already appropriately constrains reimbuesento a standard of “reasonableness,” which

123 Noticeat 1 343.
24 Noticeat 1 343.
125 Spectrum Act § 6403(b)(4)(A) (emphasis added).

126 See, e.g.Roberts v. Sea-Land Servs., Int32 S. Ct. 1350, 1356 (2012) (observing
that statutory construction must “look first togeatute’s] language, giving the words used their
ordinary meaning”).
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is one regularly and routinely applied by the lavaiwide variety of contex{s’

The ambitious time frame for the spectrum cleaang repacking process is likely to
cause the fair market value of certain criticalduats and services to be higher than they
otherwise would be, absent the compressed timedmri The greater demand that exists for a
product or service will drive up the price of trgdod or service, and that is particularly true
when a good or service is scarce. For exampleaagsevident during the DTV transition, the
ability of stations to schedule repacking constarctwill depend on the availability of tower
crews—the fewer tower crews available, the higherfair market value of their services will
be. According to a presentation made at the Cosians June 2012 Relocation Fund
Workshop, only “14 tower crews in the US . . . hawe skills, training, equipment and
insurability to remove and replace heavy televigiansmitting antennas on tall towef$® It is
easy to imagine, then, that the skills of these fewer crews will be in high demand over an
unusually short period of timé? The result may be that the costs of their sesvare higher
than what they would be in the normal course, hat tircumstance, by itself, cannot render

such higher costs unreasonable or ineligible fambersement®*® So long as products and

127 See, e.g.BLACK’S LAW DICTIONARY 1379 (9th ed. 2009) (defining “reasonable” as
“[f]air, proper, or moderate under the circumstasite

128 jay Adrick,Broadcaster Relocation Fund Workshop Expanded Rtatien (June 25,
2012), Slide 6available at<http://transition.fcc.gov/presentations/06252(E2adrick.pptx>.

1291n certain regions, winter weather and summeritame season significantly limit the
periods of time in which stations may reasonably éxpected to construct their repacked
stations.

130 Clearly, stations will wish to hire appropriatediilled and experienced tower crews
for tall tower work as they make every effort taal/calamitous situations such as the collapse
of the 2,000 foot tower of KATV and KETS in Arkassduring DTV transition modifications.

(continued . . .)
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services are fairly bargained for, the expensescated therewith should bprima facie
reasonable and, therefore, reimbursable.

In addition, the Affiliates Associations urge ther@mission to recognize the full extent
of its discretion to reimburse eligible expense®Vhile it is true that the Acimandates
reimbursement “only [of] full power and Class Adeision licensees that are involuntarily
assigned to new channels in the repacking prodéssife Spectrum Act does ngtohibit
reimbursement of repacking expenses incurred bgrdievision stations. In fact, tlonly
prohibitions on reimbursement are (i) expenses thlhtoutside of the “reasonably incurred”
standard, and (i) “lost revenue¥? It is important to understand, then, that the daaa portion
of the Act is only a reimbursement floor, and then@nission retains discretion to use the Fund
to satisfy the reimbursement needs of other tdmvistations that are directly or indirectly
affected by the repacking. There is no questiat there will be stations whose channel
assignments do not change but that will nevertselesur real-world expenses that should be
reimbursed by Fund monies.

Two examples illustrate this point. Four full-pav&oston-area television stations share
transmission facilities at their common tower sieNeedham, Massachusetts. The stations

operate on RF channels 20, 30, 39, and 43. Someydb all, of those stations are likely to be

(. . . continued)

SeeNate Hinkel, UPDATED: KATV Tower Collapses, Competitors, Comchst to Help
(Jan. 11, 2008),available at <http://www.arkansasbusiness.com/article/43722tgxttkatv-
tower-collapses-competitors-comcast-try-to-help>. Flexible construction deadlines and
reimbursement combined with skilled, experiencedetocrews provide the highest likelihood of
avoiding a recurrence.

131 Noticeat | 337.

132 Spectrum Act § 6403(b)(4)(C) (providing that then@mission “may not make
reimbursements . . . for lost revenues”).
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assigned new channels; however, all of the stat@wadikely to incur expenses because of the
nature of the shared physical plant. The chan@edtdtion’s expenses are no less worthy than
the channel 43's expenses to move to a new chawvesl if the channel 20 station is not
involuntarily moved to another channel; the chan?@lstation’s expenses are still incurred
involuntarily and should qualify for reimbursementSimilarly, in the Commission’s own
backyard, five full-power television stations—WJIOA¢ (channel 7), WUSA (channel 9),
WHUT-TV (channel 33), WETA-TV (channel 27), and WRIXXTV (channel 34)—share the
same antenna along with three FM radio stations seweral non-broadcast facilities. The
Commission has encouraged precisely this type fafieft co-location, and the non-repacked
stations should not be penalized—i.e., go unreisdgu#for costs associated with
accommodating changes to the facilities shared weftacked stations. Thus, if any of the
stations is involuntarily repacked to a new chantie other four television stations are likely to
involuntarily incur costs because of the naturethaf shared physical plant. These expenses
merit reimbursement from the Fund, and nothing he Spectrum Act would prohibit the
Commission from reimbursing them, thereby ensutivaj the repacking process does no harm
to television broadcasters that are involuntarifgaed by the spectrum auction and subsequent
repacking->>

In its comments, NAB is submitting a list of catege of broadcaster spectrum

repacking expensed® The Affiliates Associations agree that all thepenses listed therein

133 In both examples—and there are other similar exesnacross the country in large
and small markets alike—stations on these towersrmmbers of the Affiliates Associations.

134 SeeComments of NAB at Section V.D & Appendix A.
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should qualify as eligible for reimbursement batkeeping with the Spectrum Act, only so long
as they are “costs reasonably incurred” in the akipg process. Although the Affiliates
Associations do not, at this time, have other reirmbment expense categories to add to the list
compiled by NAB, the Affiliates Associations postat no list can truly be exhaustive in its
scope. Thus, the Affiliates Associations cautioat tNAB'’s list merely represents expenses that
are likely to be commonly incurred in the vast migyoof cases and recognize that idiosyncratic
conditions and situations will invariably lead tther expenses that warrant and qualify for
reimbursement, even if they are not foreseeableeagdictable at this time.

In addition, as noted previously, the Affiliates Associations are submitting a it
various equipment, services, and associated expartated to the DTV transition that the
Affiliates Associations urge the Commission to ddesreasonable and illustrative.

V. The Impact of Repacking on Low Power TelevisionStations and

Television Translator Stations May Be Severe

TheNoticeseeks comment on the impact of the spectrum iivasatiction on low power
television and television translator stations @actively, “LPTV stations”).

The Notice proposes that full power and Class A stations bellassigned new channels
in the repacking process without regard to wheslugh assignments, or the modified facilities

required to implement service on them, would iesfwith existing low power television and

135 SeeSection IV.A,supra and Appendix A hereto.

136 The data in Appendix A is based both on actualeagps incurred by television
stations during the DTV transition and on a schedilexpenses deemed reimbursable by NTIA
as part of its noncommercial digital televisionrgrarogram. Because these data are based on
real world figures and on figures previously deentedsonable and reimbursable by a
government agency, they repres@mima facie reasonable expenses.
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translator facilities®’ Specifically, theNotice states that “[w]here such interference exists, or
where an existing low power television or tranglastation would cause interference to a
repacked ‘primary’ status station, the low powelevssion or translator station will be
‘displaced’ and will either have to relocate toe@wnchannel that does not cause interference or
else discontinue operations altogethef.”Because the repacking process, by definitiorgilsnt
allocating more full power and Class A station® iféwer available channels, displaced LPTV
stations will have limited options for continued emthe-air operation after repacking is
completed, and many LPTV stations will likely beded to abandon operations entirely.

According to the Commission’s most recent talhgre are 1,984 low power television
stations (excluding Class A stations) and 4,17&vision translator statiotd® Thus, the
potential impact of the spectrum repacking is wlead.

Of particular interest, LPTV stations often providetwork-affiliated programming or
niche programming targeted to specific local indeseespecially in smaller television markets or
in more rural areas. Indeed, members of the AfB§ Associations operate LPTV stations

affiliated with one of the ABC, CBS, FOX, or NBQdeision networksg?°

137 seeNoticeat 9 118, 358.
138 Noticeat  358.

139 seeFederal Communications Commissidtews ReleaseBroadcast Station Totals
As of December 30, 2012” (Jan. 11, 2013).

140 Examples include WVAW-LD, Charlottesville, Virgmi an ABC affiliate;
WILM-LD, Wilmington, North Carolina, a CBS affiliat KXPI-LD, Pocatello, ldaho, a FOX
affiliate; and KAGS-LD, Bryan, Texas, an NBC afile. @~Members of the Affiliates
Associations also operate LPTV stations affiliaiedh the CW, MyNetwork, Azteca, and
Telemundo television networks.
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A. Further Study and Analysis of the Impact of Repaking on
LPTV Stations Is Needed

At present, the impact of spectrum repacking on\.RTations is unclear, as tiNotice
is proposing a spectrum clearing process thaiuig fh nature. Depending on the demand for
spectrum in the forward auction and the supply péctrum vacated by existing television
licensees, there is the potential for the displam@nof literally thousands of LPTV stations.
LPTV stations will be displaced not only becausensf the channels they operate on are
rebanded but also because full power and Classtfoss will displace them in the new core of
television frequencies.

Given these uncertainties, further study and arsabysthe likely impact of repacking on
LPTV stations is needed at a future point when msrkenown about the effects of spectrum
repacking. It would be premature and precipitaustfie Commission to take action now that
could have such dramatic impacts on this imporsanvice without better understanding what
those impacts may be.

The Spectrum Act requires the Commission to “madkeeasonable efforts to preserve

. the coverage area and population serveddaf broadcast television licensee, as determined

using the methodology described in OET Bulletin 60O the Office of Engineering and
Technology of the Commissiori* While this provision applies only to full-powencClass A
stations-*? this statutory directive reflects the congressicingent to preserve the public’s

broadcast service. Certainly, there is no expdesstive in the Act for the Commission to

141 Spectrum Act, § 6403(b)(2).

192 SeeSpectrum Act, § 6001(6) (definition of “broadcealevision licensee”).
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displace LPTV stations on a wholesale basis adtresthe spectrum repacking process. There
IS no question but that LPTV stations remain seaondtations under pre-existing rules of the
Commission:*® yet the fact that LPTV stations must vyield, undedsting rules, where
interference is caused to full-power or Class Arapens does not imply that such stations do
not have existing rights to operate or that theyndo provide valuable services to the public.
Indeed, at the recent hearing before the Houseggnand Commerce Committee on the
implementation of the Spectrum Act on December 2Q12, Representative Joe Barton
expressed his understanding that the intentionomig@ess in the Spectrum Act was to protkt
licensed TV broadcasters, including LPTV statitifs.
B. At the Appropriate Time, the Commission Should Alopt
LPTV Station Displacement Procedures Similar to Thee
Previously Adopted in Connection with the Digital Transition
Under the Commission’s existing rules, a displaganapplication for a new channel
must demonstrate interference caused to or receir@d a primary station and may be

submitted only after the primary station obtainsoastruction permit or licens&> During the

193 See, e.g.Spectrum Act, § 6403(b)(5) (“Nothing in this subtsee shall be construed
to alter the spectrum usage rights of low-powesvision stations.”).

144 See Keeping the New Broadband Spectrum Law on TideRring Before the House
Energy and Commerce Commiti@ec. 12, 2012) (statement of Rep. Joe Bartavjlable at
<http://energycommerce.house.gov/hearing/keepingdmeadband-spectrum-law-track>
(beginning 1:25:22) (“I didn’'t envision that we wduhave the end result that a low-power
television station would simply end up off the aknd so, | would like to ask the Chairman and
the other Commissioners if, in fact, you are wdlito commit that low-power television stations
that have acted in good faith—they understand tthet might have to move, or be repacked—
but I personally believe it's not fair at all ifelend result is that a low-power television station
that has been a good licensee, ends up totallpefair.”).

145 5ee47 C.F.R. § 73.3572.
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DTV transition, the Commission allowed LPTV stasoto submit displacement applications
without satisfying these requirement8,and it prioritized the processing of such appiaat
over that of previously-filed new station and madifion applications filed by low power
television and translator statiol.

At the appropriate time, the Commission should &dopasures similar to those the
Commission used during the digital transition tolr@ds the potential impact on LPTV stations
of the broadcast television spectrum reorganizadfionin addition, the Commission should
conduct a separate proceeding to consider selegtionties to minimize mutual exclusivity in
displacement applications and to facilitate thevion of important over-the-air broadcast

services.

Conclusion
For the foregoing reasons, the Affiliates Assaoia respectfully suggest that the

Commission should implement the Spectrum Act impkeg with the foregoing analysis.

196 See Advanced Television Systems and Their Impaoh the Existing Television
Broadcast ServigeSixth Report and Order, 12 FCC Rcd 14588 (199241 (“in providing all
full service TV stations with a second DTV chanrielyill be necessary to displace a number of
LPTV and TV translator operations, especially ia thajor markets”).

147 See47 C.F.R. 88 73.3572(a)(4), 74.787(a)(4).

148 See generally Noticat  360.
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APPENDIX A
DTV Transition Equipment and Services Cost Data

The Affiliates Associations obtained cost datanfreeveral dozen of their member
stations relating to various equipment expensesriad during the DTV transition that may be
relevant to similar types of expenses they mayrimsua result of the repacking. The cost data
obtained, together with equipment estimates praliole the National Telecommunications and
Information Administration (“NTIA”) for the PublicTelecommunications Facilities Program
(“PTFP”) (discussed below), are provided in theaaepanying table.

Station cost data reflect historical prices payd dbations throughout the decade-long
DTV transition. Most expenses were incurred in@0 earlier, and, accordingly, need to be
adjusted for inflation as well as expected demamthd a compressed build-out period for the
repacking. Understandably, not all stations caiegd expenses the same way, and, thus, the
data should be read as a general guide to theib&toange of expenses incurred for a particular
category of equipment. Many categories of expetisasshould be eligible for reimbursement
in the spectrum repacking procease not included in the table below.

NTIA equipment costs, by contrast, reflect thet fdmat the PTFP supported only the
minimum level of equipment required to keep anikblegnon-commercial station’s signal on the
air. As argued in the commeritshe Spectrum Act's “reasonably incurred” costsndsad
should not be applied in so strict a manner. TH&ANestimates, last updated on January 12,

2011, are taken from tables provided by NTIA ap itivww.ntia.doc.gov/legacy/otiahome/ptfp/

! SeeComments of NAB at Section V.D & Appendix A.

2 SeeSection IV.C.
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application/EquipCost_TV.html. NTIA provides segi@ estimates, or ranges of estimates, for
average facilities for low VHF, high VHF, and thrddéferent power levels for UHF stations.
These have been converted to a minimum, maximucthaaerage cost for each category.
As explained in the commentshe Affiliates Associations endorse the recomméada

of NAB that the Commission utilize the services afthird-party administrator. Such an
administrator, with industry input, could developchedule of expenses that could prove helpful
in determining whether particular expenses incuf@dcertain categories of equipment are
prima faciereasonable, whether an expense claim requirdsefudocumentation, or whether a

claim should be subject to audit.

3 SeeSection IV.B.
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Table of DTV Transition Equipment and Services Cost Data

Tower

Transmitter

Transmitter upgrade
Transmitter installation
Transmission line
Repacking transmitter
Backup transmitter
Antenna
Backup/temporary antenna
Antenna/Line Installation
Repacking line additions
Exciter

Mask filter

Combiner

Transmitter remote control

Ice bridge

STL equipment

Test equipment

Proof of performance testing

Electrical

Transmitter UPS/generator

Building and Improvements

Transmitter building electrical

Transmitter building HVAC

Engineering services
Tower engineering studies

RF engineering studies

Building permits/fees
FCC attorneys’ fees
Moving expenses

Medical notifications

Station Survey Results
Minimum

70,000
124,927
116,872

25,000

9,987
259,301

95,000

49,780

23,536

44,022

11,572

1,943
133,665

14,734

8,000

100,000

60,000

10,000

10,000
197,000

69,988
100,000
21,053

3,300
5,000
2,300

4,000
5,000
7,989
6,000

* Includes tower, foundation, and installation

** Range given is cost dependent upon transmitter power and air conditioning need; thus, there is no average
T Estimates are for ducting and forced air system only, not HVAC equipment itself

240650.34

Maximum

2,040,215
2,622,926
834,000
756,000
165,000
912,000
404,836
1,477,300
915,526
290,000
11,572
235,000
133,665

14,734

18,800

170,000

66,625

53,432

349,000
245,000

844,752
100,000
182,782

15,056
17,190
15,000

4,000
6,250
7,989
6,000
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Average

864,808
938,447
502,145
390,500

81,708
585,125
185,680
453,373
331,000
157,721

11,572
111,000
133,665

14,734

13,400

127,774

63,313

28,396

162,461
221,000

245,238
100,000
76,479

8,621
8,798
9,100

4,000
5,625
7,989
6,000

Minimum

2,300,000*

325,000

85,000

200,000

140,000

50,000

25,000

150,000

120,000

8,000

25,000

20,000
10,000t

NTIA

Maximum

2,300,000*

950,000

340,000

375,000

225,000

75,000

35,000

150,000

120,000

10,000

100,000

65,000
30,000t

Average

2,300,000*
607,000

156,000

255,000

179,000

57,000

29,000

150,000

120,000

9,200

* %

35,000
20,000t
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ENGINEERING STATEMENT IN SUPPORT OF COMMENTS
BY THE AFFILIATES ASSOCIATIONS
IN THE MATTER OF EXPANDING THE ECONOMIC
AND INNOVATION OPPORTUNITIES OF SPECTRUM
THROUGH INCENTIVE AUCTIONS
DOCKET NO. 12-268

Introduction

The instant Engineering Statement has been preparbdhalf of the Affiliates
Associations in support of their Comments in Dodket 12-268. The Affiliates
Associations are ABC Television Affiliates Assoat, CBS Television Network
Affiliates Association, FBC Television Affiliatesgsociation, and NBC Television
Affiliates. Hereafter, the Comments of the Affikst Associations will be referenced as

the “Joint Comments”.

I. Coverage Area, OET Bulletin 69 Methodology andmportance to Repacking
The NPRM describes several different options feeroreting the terms
“coverage area” and “population served.” In tuh® procedure of how interference
should be treated comes into play. In paragrafhab@ succeeding paragraphs through
paragraph 110, the FCC invites comments on thteef@mence interpretation options.
The first is dubbed the “flexible” interference mpt; the second is dubbed the “fixed”
interference option, and the third is a refinenadrthe fixed interference option that is
here dubbed the “alternate fixed interference”apti From a technical perspective—i.e.,
to maximize the objective of facilitating a repadistation’s ability to continue to
maintain the same coverage area with the same kgewaption 2, the fixed interference

interpretation, is the logical choice.

All the Affiliates Associations’ stations are netkaffiliates. The stations are in
competition with one another within their respeeti?dMAs. A network affiliated
commercial TV station, under the flexible interiece option (i.e., option 1), could be
repacked on another channel in a manner that setiansame number of persons served

(within the proposed no greater than 0.5% permisgbpulation reduction change
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tolerance) before repacking, while otherwise conmglyvith the FCC interference
protection and principal community service requieeits, using the prescribed OET
Bulletin 69 prediction methodology, but on the nevannel, may receive interference in
areas that were served prior to repacking. If #n@ areas of interference are inside the
station’s DMA, it will lose whatever competitive ity it had relative to other market
area stations that did not have to modify theiilitaes.

On the other hand, under the fixed interferenceagi.e., option 2), a station
would be assured of serving the same persons aadarthe new re-packed channel as
before repacking. The station would not suffer agilde adverse competitive or
economic impact. Figure 1 in the Joint Commeihistitates this scenario, and the text

expands on this matter.

The third option, the alternate fixed interfereapproach, would countenance
interference only from the same station(s) andhéosame extent as existed before
February 22, 2012. In recognition of the considierabnstraint that this third option
would have on repacking facilities, the Commisgpooposes to permit up to 2% new
interference for stations that did not interferéhmane another on February 22, 2012. The
add-on 2% new interference option would effectivelgke this third option an emulation
of the flexible interference option.

On balance, the Affiliates Associations favor teeand, fixed interference option
because of its superior characteristics. This fietence option comes closest to fulfilling
the Congressional intent of preserving existingiser Adoption of the first, or third,
option—i.e., the flexible interference option oetalternate fixed interference option—
could lead to further undesirable service disrupiespecially considering that many

stations, when they converted to digital operatwere allowed to suffer new population
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losses of up to 2%, without regard to whether therference was from a new source, or
not, and in some instances, up to an aggregat@%friew interference was

countenanced.

The OET Bulletin No. 69 methodology for evaluatangtation’s coverage has
been the mainstay for the conversion of analogpsigito digital. The Bulletin provides
the procedures for “Evaluating TV Coverage andrfatence” using the Longley-Rice
methodology. The terms “service” and “coverage”sed interchangeably. Section | of
the Bulletin explains how to evaluate “Service,ten Il of the Bulletin explains how
to evaluate interference, and Section Il of thél&®in explains the details of the
Longley-Rice computer program.

For digital television stations, service is evahghinside field strength contours
that have values that have been determined todwmpuatke for providing service
depending on the frequencies employed. The sigreaigth value employed for a UHF
digital station corresponds to the noise limitetligdor the frequency of operation. The
distances to the prescribed contours are determisied the Longley-Rice prediction

methodology.

The procedure recognizes that intervening terrbstractions can result in field
strength levels within the defined contour limitisgrvice area being less than needed for

satisfactory reception. Thus, the calculation pchre for determining service takes

terrain factors into account. The same basic praeedolds true for high and low band
VHF digital stations except that a single fielcesigyth value, 36 dBu, F(50,90), is used to

define the range of coverage and service thereist&tions operating on Channels 7-13
and a single field strength value, 28 dBu, F(5Q,80)ised to define the range of

coverage and service therein for stations operaim@hannels 2-6.
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As explained in OET Bulletin No. 69, interferensedietermined only after

service within the defined limiting service contpas limited by terrain, has been

determined. Thus, the determination of the serarea takes into account terrain factors
which reduce the available signal strength at edigtted cell within the noise limited
contour below the level established for satisfacteception. Afterwards, existing
interference is evaluated only to cells that wesypusly determined to be served. In
other words, the net coverage, or service, provimed station takes into account areas
within the confines of the noise limited contouattklo not receive adequate signal
strength for satisfactory service due to terragsés. Interference from other existing
stations is then determined. New interferencesterinined only after pre-existing
interference has been evaluated. Interferencaematigiven cell, even from different

sources, is considered to be non-duplicative.

For the option 1 and option 2 interference deteatnom methodologies, the FCC
is proposing an interference population percenkags change of no more than 0.5,
which is the equivalent of 0% when rounded dowa tehole integer. From an

engineering perspective, this rounding procedueersasonable and logical approach.

Finally, for the option 1 interference determinatimethodology, the NPRM
seeks comment on whether it is consistent witlSgpectrum Act to consider a station’s
signal to be receivable at all locations withinritése limited contour. This latter
proposal clearly is contrary to the OET Bulletin.\@ procedure since it does not take
into account the effects of terrain in causing meglisignal strengths within portions of

the defined service limiting contour.

Insofar as service replication is concerned faiita that must endure repacking,

the NPRM proposes that a station assigned to achemwnel can continue to use its
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existing antenna pattern, with an adjustment ingrdevel so that the area in total square
kilometers is the same pre- and post- repacking.NJARM also would allow stations to
propose alternative facilities, so long as theywdbextend the coverage area or cause
new interference. It is important to understarwyéver, that differences in propagation
characteristics between channels means that uke same antenna pattern on the new
channel may result in new facilities that do natytreplicate the station’s former

coverage area.

Also, most antennas are functional over a limitedjfiency range. A station with
such an antenna that is repacked to a channakthaire than a few channels removed
from its pre-packed channel, likely will be requir® purchase a new antenna in any
event. If the pre-packed antenna was directiohalyéplacement antenna may not have
exactly the same radiation pattern on the new #aquy as on the original pre-packed
frequency. This matter could be an additional aldeteo achieving service replication.
Thus, some additional leeway should be affordeslith stations to achieve service

replication.

Under option 2, only the interference between @tapiairs is required to establish
compliance with the less than 0.5% interferencestamt. A station could be subjected
to service diminutions from a multiplicity of stafis, and the loss from each contributing
station could comply with the less than 0.5% lassstraint. The aggregate of such losses
could be much greater than 0.5%. Thus, in orderagide a safety net limit, the
Affiliates Associations support the NAB proposaktyp the aggregate of such new

interference to any station to 1%.

A procedure for evaluating compliance with the e 0.5% new population

received interference replication constraint urtlerAffiliates Associations’ preferred
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fixed interference option 2 is offered. The priorépacking and post- repacking
interference-free service populations and areagdimeidetermined. The Longley-Rice
calculation procedure, as implemented by the FEtialready programmed to do so,
can be modified to yield the identities of cellsldhe populations therein that are subject
to interference from a station. (The commerciallgieble version of the Longley-Rice
program employed by the undersigned has this featlihe interference listing identifies
the station causing the interference, the celltileation number, and the population of
the interfered with cell. A tally of the numbermérsons affected by interference from
each interfering station for the pre and post pagkiequencies would be used to

determine if the “not greater than 0.5%” interfer@ronstraint has been met.

As an example, assume that it is desired to determihe interference received
by repacked Station A on Channel 15 is within tfe%, same persons limit for
compliance under option 2. The first step wouldddetermine the existing pre-packed
service and interference for Station A on its assidipre-packed Channel 42. Similar

information would be derived for the prospectivegtion on Channel 15.

Since the stations causing interference on Chdhate not the same as on
Channel 42, a means is needed for determiningeisime cells are involved in the
interference determinations for Channels 15 andt4hould be possible to index the
cells for the two channels and compare the interfeg cell identifications tally on
Channel 15 with the similar tally for Channel 42d&termine if the “not greater than
0.5%” limit is satisfied. If the interference celtsr Channel 15 are not indexed exactly
with the channel 42 cells, there could be an en@stablishing the percent interference
differential between the proposed Channel 15 omeraind the present Channel 42

operation.
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lll.  Channel 51 Stations

The FCC imposed a freeze on the submission of @dwhfagility proposals for
stations operating on Channel 51 that would propuseases in their service areas. All
told, there are only fourteen Channel 51 statibias @&re not operating with maximum
permissible facilities. The stations are KCEC, Dem O (900 kW/232.5 m); WBIF,
Marianna, FL (50 kW/254 m); WSST-TV, Cordele, GA (8/N/110 m); WFXG,
Augusta, GA (Appl. 37 kW/363 m); WLAJ, Lansing, N800 kW/300 m); KFXL,
Lincoln, NE (14 kW/125 m); WNJN, Montclair, NJ (d.i200 kw/233 m; C.P. 443
kW/237 m); WKEF, Dayton, OH (515 kW/351 m); KOHDeid, OR (84.1 kW/205.7
m); WTAE-TV, Pittsburgh, PA (1000 kW/273m); WRFBaflina, PR (Lic. 16 kW/563
m; C.P. 256 kW/563 m); WPXX-TV, Memphis, TN (1000/K298 m); KCEB,
Longview, TX (500 kW/379 m); and KTFN, El Paso, 7260 kwW/525 m).

IV.  Challenges and Importance of International Coodination Prior to New

Table of Allotments

Another important consideration for the successfyllementation of any
repacking plan is the attainment of modificatiom®titstanding international agreements
with Canada and Mexico. A non-exhaustive reviewsdge near the U.S.—Canada
boundary, and near the U.S.—Mexico boundary sugdleat for the re-packing plan to
succeed, there will be a need to renegotiate matheallotments on both sides of the
respective borders. Just as during the decaddguigsDTV transition, when certain
stations suffered significant delay as a resuthefconcurrence process with the
Canadian and Mexican governments, internationaidioation has the potential to
hinder the repacking of affected stations followthg spectrum auction. Consequently,
the importance of renegotiating the internatiorggeaments prior to the issuance of a
new Table of Allotments will further the objectivebthe NPRM.
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